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The case also involves a question of damages. The Iberia was
under charter, awaiting her arrival at New York, for a voyage from
New York to Cadiz; and cargo had been actually engaged for the
voyage, upon which she would have earned freight, less expenses,
of $3,632.32. It has been generally supposed that the owner of a ves-
sel, in case of total loss, is entitled to a recovery of the net freight
upon the particular voyage, together with the value of his vessel and
interest from the time of the loss; and that interest from the date
of destruction is given in lieu of the profit which might have been
derived from the subsequent use of his vessel. The Amiable Nancy,
3 Wheat., 546; The Columbus, 3 W. Rob. 164; The George Bell, 3
Fed. Rep. 581; The North Star, 44 Fed. Rep. 492. None of the au-
thorities cited in the opinion of the learned district judge hold oth-
erwise, except the case of The Freddie L. Porter, 8 Fed. Rep. 170.
The question is not free from doubt, but the weight of authority
seems to be in favor of limiting the recovery to the value and the
interest from the time of loss, unless there is a loss of freight which
would otherwise have been earned upon the particular voyage in
which the vessel is lost.

In estimating the value of the Iberia, the circumstance that she
would have been able to earn a bounty allowed by the French law
wag an element of value, and was properly taken into consideration.
No allowance was made for loss of bounty. There is no merit in the
exceptions to this ruling, nor in the other exceptions which relate to
the allowances of certain items of loss. B

The decree of the district court is reversed, and the cause re-
manded, with instructions to enter a decre in conformity to this
opinion, allowing the appellant the costs of this court, and dividing
the costs of the district court.

SHIPMAN, Circuit Judge, dissents from the conclusions of the
foregoing opinion in regard to the Iberia’s contributory negligence.

THE LISBONENSE.
LA CHAMPAGNE.

SINGLEHURST et al. v. LA COMPAGNIE GENERALE TRANSAT-
LANTIQUE.

(Circuit Court of Appeals, Second Circuit. December 13, 1892.)

1. CoLLISION—STEAMERS—CROSSING COURSES—INTERNATIONAL RULES.

The steamer La C., outward bound at night by way of the main ship
and Gedney's channels, after passing Sandy Hook, sighted, about two
miles off, the lights of the steamer L., #bout two points on the starboard
bow, bound up the soxth channel and the swash, the axis of which crosses
the main ship channel at an angle on the southwest side of 10 3-4 points.
The speed of La C. was about 12 knots, going with the ebb tide. The L.
was going at full speed, 7 1-2 knots. When the L. was seen the engines
of La C. were ordered to slow, which order for some reason was not
obeyed; and her wheel was ported a little, 8o as to zarry her along the south
side of the channel, but her great draught prevented any permanent
change of course in that direction. About the same time the L. gave a
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P »n whistle, which was immediately answered: by. one whistls
: 'The ships were then three quarters of a milé apart. The L.
r‘bﬂ'éb ah to changé her heading a half point or a polut, bit soon re-
s‘mﬁ ‘liet former cotirse.’ Soon after La C. stopped hel éngines, and in
. 820w -Seconds reverfed:at full speed at the same timé:giving a signal ot
..three whistles, but she sfruck the L.’s port quarter. Held, that the vessel
.. Were governed, by. the lnternational rules, and by article 19 thereof the L.
" was bound to change ‘her course to starboard in accordance with her
“slgnal, ‘and hér failuré'to do so contributed to the collision; that La C.
wasidlso in fault for antouncing by her answering signal & change to star-
board, which she knew, from her great draught, that she could not carry
Ot and that consequently the case. was one for divided damages. 47
Fed. Rep. 122, reversed.
1 § BAME-—PRESUMPTIONS ‘
" The fact that deep- draught steamers find it necessarv to take the main
. ship dnd. Gedney's channels does not warrant the assumptlon that all
" steamers whose lights indicate that they are coming down the main chan-
. ne ‘are -of deep draught, and therefore entitled, under the “special cir-
istance” “rule, to the ﬂght of way over Incoming steamers on their
starboard hand. -

8. BAMELEVIDENCE—ADMISSIBILITY.

In 8 collision case between steamers govemed by the international rules,
it 1s proper to exclude a statement by the captain of one of the vessels
as to wh 1t information he intended to convey by a signal of one whistle,
as the meaning thereof is conclusively determined by the rules.

4 S8auE—EvIDERCE—PROTEST—NEW PROOYS ON APPEAL.

o In & colision case involving the conduct of a French vessel, there were

. -offered in evidence as new proofs, on appesal, the records of the French

consulam, econtaining statements made by the master and certain members
of the crew in the course of an examination before a consular officer, a

copy of which record had been served upon the opposite party as the

master’s’ protest. Held, that this révord was admissible, in so far as the

" master’s: statements were concerned. 'l‘he Potomac, 8 Wall, 590, followed.

6 BSame..

In so far as the record contained stutements of others than the master,
it was only admissible in contradiction of testimony given by them at the
:irlal. and to which thelr attention had been called when under examina-

on,

§ Bame. ’

in a collision case between steamers, the engine-room dial of one of them,

showing that provision was made for three rates of speed, namely, full

speed, half speed, and slow, is inadmissible to prove that the vessel could
have run at less than half speed.

Appeal from the District Court of the United States for the
Southern Digtrict of New York.

In Admiralty. This 'is'an appeal taken by Robert Singlehurst and
others, owners of the British steamship Lisbonense, from a final de-
cree of the United States district court for the southern district of
New York, adjudging the Lisbonense solely at fault for her collision
with the a,ppellees steamship La Champagne, and dismissing appel-
lant’s cross libel withi ‘costs. See 47 Fed. Rep. 122, A motion to
suppress certain depositions offered in this court as new proofs was
heretofore denied. 50 Fed. Rep. 104. Decree reversed.

Subsequeént to the denial of the motion to dismiss, the depositions in ques-
tlon were by agreement of the counsel eliminated from the controversy, and
the new proofs ‘to be offered consist ¢nly of two items:

First. A transcript: of the engine telegraph dial plate on board La Cham-

pagne, showing that provision was made for three different speeds while
under. way, namely, “lentement,” (slowly,) “demi-vitesse,” (half speed.) and
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“toute-vitesse,” (full speed.) This was offered for the purpose of showing
that La Champagne could have slackened her speed from half speed to slow.

Second. The original books kept by the French consulate in New York, em-
titled “Reglstre des Actes de la Navigation,” contalning the “Rapport de Mer"
made on December 9, 1890, by the maater and certain of the officers and crew
of La Champagne, and also by her pilot and the master of her tug Assistance,
and also a supplemental series of statements made on December 12th by the
signers of the original “Rapport de Mer” in consequence of a sharp contradio-
tion contained in the original “Rapport de Mer” between the French-speak-
ing affiants, on the one side, and the English-speaking affiants, (De Vere,
Sandy Hook pilot, and Porter, tug captain,) on the other,

Sidney Chubb, (R. D. Benedict, advocate,) for appellant.
Jones & Govin, (Edward K. Jones, advocate,) for appellee.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. The facts in this case will best be
presented by stating the findings of the district judge:

On December 7, 1890, the Lisbonense, a steamer 270 feet in
length, 32 feet beam, and drawing 19 1-2 feet, was bound into the
port of New York on a voyage from the Brazils. La Champagne,
a steamer 503 feet long, 51 1-2 feet beam, and drawing 25 1-2 feet
of water, was bound out from the same port. The latter, on ac-
count of her deep draught, was proceeding out around the Southwest
Spit by way of the main ship channel and Gedney’s channel. The for-
mer was coming in by way of the south channel and the swash, the axis
of which crosses the main ship channel at an angle on the southwest
side of 10 3-4 points, Each vessel was in charge of a pilot, and the
master of each was on deck. The night was clear, but dark. The
tide had been running ebb two hours, setting to the east or southeast
with a velocity of between 2 and 3 knots. The wind was fresh from
the northwest. La Champagne, in consequence of fog, had been de-
tained over night in the lower bay, and resumed her voyage about
4 A. M. 8he passed the meridian of the Sandy Hook lights at 5:20
A. M. As she passed she burned her private signal torches, and
soon after burned a blue light for the pilot boat outside to receive
her pilot. Just prior to the burning of these signals, while she was
on the regular main channel course, which is E. by N. 1-4 N,, the red
and white lights of the Lisbonense were seen about two points on
the starboard bow. About the same time the green and white lights:
of La Champagne and her signal torches were observed by the Lis-
bonense, without knowing or noticing their precise colors or charac-
ter, or understanding what line or what vessel they indicated. The
Lisbonense was then on the usual course up the south channel about
N. W, 3-8 N. The vessels at the time of sighting were about 2 miles
apart, and respectively a mile and a mile and a half from the point
of collision. The speed of La Champagne was about 12 knots
over the ground; the 101-2 knots derived from her engines, running
at 35 revolutions, being supplemented by wind and tide. The speed
of the Lisbonense, allowing for retardation by wind and tide, was a
little less than 71-2 knots. The captain of La Champagne, upon
sighting the Lisbonense, observed her carefully with the alidade to
see whether her bearing changed or not in reference to the necessity
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tfﬁﬁﬂ precautmns against collisfon. No ‘change was apparent.

fhe piiot of La Champagne slghted the Lisbonense, he ordered
the Qngme to.slow, (an order which was not transmitted, though he
belaewegl it to be carried out,) and “ported a little' to—~as we call it-—
‘shive" long the southerly 'side of the channel, and about that time
the’y'(tgg TLishonense) blowed the whistle.” This was immediately
anvwered: by .one Whlstle from La, Champagne. The. vessels were
then’abidut three fourths of a mile apart. The distriet judge finds
that La Champagne “pérbed her hélm so as to change her heading
about one quarter of a point to starboard.” That she did make such
change is plain upon the evidence, but it seems equally plain that
such change and the subsequent steadying were complete before the
exchange of whistles. 'The evidence of the captain of La Champagne
would support the inference that this was after the signals, but is
not o' positive as that of the pilot, who places it before, while the
cross libel alleges that La Champagne did not then port, (i e. after
signalin g) ‘and the answer of the latter does not aver that she did
then pm‘t, ‘but’ alleges ‘that continuously “until the collision her
course was that of the line of the (main channel)” We are satisfied,
however, a8 was the district judge, that the course of La Champagne
was in’ the southerly part of that channel, and that in an ebb tide,
with' northwest wind, to have headed more to the starboard would
have exposed her to serious risk of going ashore. She kept herself
on the right-hand side of the channel as much as was prudently pos-
sible, but she put herself on that side before the signals were ex-
chinnged. 'The Lisbonense ported “so as to change her heading half a
point or a ‘point only, whereupon she steadied her helm upon the
proper course to go up the swash channel.,” The district judge finds
that “thereby she resumed substantially the same course she was
on before.”

The appellant assigns this finding as error, contending that she
swung from half a pomt ‘to a point to starboard and was steadied
on that new course. -'An examination of the ev1dence and of the
chart satisfies us that the district judge was correct in finding that
upon giving her signal she made no substantial change in her course.
Disconnected references to the evidence of those on board might
seem to -support the appellant’s contention; but, taken as a whole,
that evidence indicates ‘that she adhered to her intention—manifest
from the moment she entered the south channel—to hold her course by
the soutli and swash channel lights, (the two channels arein the sanie
course,) and the location of the collision confirms this conclusion:
Had she steadied on the course to starboard, she would have crossed
the axis of the main channel to the eastward of the place of collision,
proceeding; not as her cross libel avers, “up towards the swash chan-
nel,” or, as her captain puts it, “upon the proper course to go up the
swash channel,” but toward the Romer shoals. The captain of La
Champagne contmued ‘carefilly to watch the Lisbonense, and, judg-
ing maneuvers necessary, stopped his engines, and a few seconds
afterwards reversed at full speed, at the same time giving a signal of
three whistles, which @nnounced his reversal to the Lisbonense, and
soon after repeatéd the same signal.  The Lisbonense was all the
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time going at full speed and she continued at full speed until colli-
gion, The district judge finds the distance between the two vessels
when the three whistles of La Champagne were blown to be from
1,500 to 2,000 feet. Just before collision the Lisbonense’s helm was
put hard astarboard to ease the blow, which nevertheless cut into
her counter about two feet. The district judge found the Lisbonense
in fault because, having given a signal of one whistle, she did not
conform her course thereto, and held La Champagne free from fault.
When the vessels sighted each other, La Champagne had the Lis-
bonense on her starboard hand.

We do not understand that either side contends that the locality
was not within coast waters, (covered by chapter 354 of the Laws
of 1885,) where the revised international rules are to be followed,
in which respect the case resembles that of The Aurania and The
Republic, 29 Fed. Rep. 98, and does not call for an exact deter-
mination of the line where the “coast waters” end and the “harbor” of
New York begins. The sixteenth article of those rules provides that
if two ships under steam are crossing, so as to involve risk of colli-
sion, the ship which has the other on her own starboard side shall
keep out of the way of the other. Had she been in the open ocean,
La Champagne might have done this by coming to starboard, so as to
allow the Lisbonense to go by,—a maneuvre, as her captain says,
“gso simple that there is no need of mentioning it,” or she might have
slowed or stopped so as not to reach the course of the Lisbonense till
the latter had passed on, out of danger. We are satisfied, however,
that the existing conditions of wind and tide, the depth of water in
the south channel, the length and draught of La Champagne, were
special circumstances involving such immediate dangers of naviga-
tion as would (under article 23) warrant her master in avoiding the
particular maneuvre which compliance with the sixteenth article
would naturally suggest. We are not satisfied, however, that down
to the time when whistles were exchanged the navigators of the Lis-
bonense either knew, or were fairly chargeable with knowledge of,
the fact that the existence of such special circumstances was going
to prevent La Champagne from conforming her navigation to the re-
quirements of article 16. We are not prepared to assent to the
proposition contended for by the appellee, that, because deep-draught
steamers find it necessary to take the main and Gedney channel
course, it is to be assumed that all steamers whose lights indicate
that they are coming down the main channel are of deep draunght,
and as such, under the special circumstance rule, entitled to right of
way over incoming steamers which are on their own starboard hand.
Buch may be the custom of the port, but it is not proved to be so in
this case. Moreover, whatever doubt as to the character of the out-
going vessel might arise from the circumstance that she was in the
main channel was in this case set at rest as soon as she signaled her
intention to take a course which deep-draught vessels could not fol-
low. The authorities cited by appellee giving right of way to a ves-
sel going with the tide do not apply, as these steamers were not
navigating in the same channel.

‘If La Champagne were to navigate under article 16, the duty



208 FEDERAL . REPORTER, vol. 53.

of the Lisbonense was. plain, Article 22 required her to hold her
course. After sighting; but before signaling, the pilot of La Cham-
pagne, as above stated, ported a little, thus placing her as much un
the right-hand side of the channel as was prudent, in view of the
set of the tide, the direction of the wind, and the other special cir-
-cumstances.  Both = vessels. thus proceeded on their respective
courses,—the navigators of La Champagne aware of the faet that
special circumstances would prevent her maneuvering under the
Ligbonense’s stern by ‘a swing to starboard, and expecting, ap-
parently, that the Lisbonense would yield La Champagne the right
of way, (she being the larger vessel,) possibly by going to port, or by
slowing or stopping, (as, the Lisbonense had the tide against her,
and could:-keep steerage way, at a lower speed,) before she reached
the gourse of La Champagne through the main channel; the naviga-
tors of the Lisbonense ignorant of the special circumstances, and
therefore. confident that under article 15 she had the right of way.
Unless in some way the. navigators of the Lisbonense were apprised
of the fact that La Champagne could not fulfili the obligations of that
article; and modified their navigation accordingly, or unless La Cham-
pagne made some change in her own navigation, collision seemed in-
avitable;. and !up to the moment when there was a change of situa-
tion each .expected the other to give way. The initiative was taken
by the -Lisbonense, which sounded a one-blast whistle. Under the
situation -as she understood-it; her duty was plain,—she was to keep
her course. . The international rules have provided for no signal
whereby &:vessel which' intends to hold her course shall notify an-
other of that intention. Article 19 provides as follows:

“In tiking anhy course authorized or required by these regulations, a steam-
ship under way may indicate that course to any other ship which she bas in
sight by the following signals on her steam »whistle, namely: One short blast
to mean, ‘I am directing my course to starboard;’ two short blasts to mean,
‘T am directing my course to port; three short blasts to mean, ‘I am going

full speed ‘astern.’ . The use of these signals is optional, biit if they are used
the course: ot the ship must be in accordance with the signal made,”

Under the act of February 28, 1871, (section 4412, Rev. St. U. 8.)
and .its varigus amendments, the board of supervising inspectors
have established regulations to be observed by steam vessels when
passing each other in harbors and inland waters, which inclnde
rules for.giving signals by blasts of the steam whistle. “One short
blast” and “two short blasts” are among the signals thus provided
for, and the giving of such signals when steam vessels are approach-
ing each other is made compulsory. The meaning of those signals,
however, is not the same as under the international rules. One
short blast indicates only an intent “to pass to the right or port side
of the other;” two short blasts, an intent “to pass to the left or star-
board side of the other;” but neither irnplies, ex necessitate, that such
passing shall be accomplished by any change of course. So that
practically; in many cases, the signal simply means, I have the right
of way, and mean to keep it,” or, “I waive my right of way, and will
let you pass ahead of me,” or, “I ask you to waive.your right of way,
and let me keep on g0 .as to cross your bows” To these signals
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the inspectors’ rules require an answer from' the other vessel,—as-
sent to the proposed navigation being expressed by a like signal to
that received, dissent by an unlike signal. 'The international rulex,
it will be observed, call for no merely answering. signals, and re-
quire the vessel giving & signal to alter her course in accordance
with the signal made; the inspectors’ rules provide for answering
gignalg, but do not require that a change of course shall accompany
a given signal. Thus, with singular fatuity, it has been provided,
by authority competent to regulate the giving of signals by steam
vessels bound in and out of seaboard harbors, that the same signal
ghall have a different meaning when sounded on one side or the other
of a line which is certainly invisible, and possibly cannot be definitely
located except by further legislation. In 1886 attention was called
to this unfortunate condition of affairs by the learned district judge
of the southern district of New York, in the case of The Aurania and
The Republic, 29 Fed. Rep. 98. That it adds to the perils of naviga-
tion in and out of seaboard harbors is manifest. Certainly, there
can be required no stronger proof of prudence, care, and skill in their
profession on the part of those navigators, who in the face of such
indeterminate regulations have for seven years piloted millions >f
‘human lives over the debatable waters which intersect the fahways
from the open ocean to the piers of New York, without some catas-
trophe so serious as to make the responsibility for the continuance
'of such conditions unpleasant to contemplate.

In this particular case, however, both sides concede that- the
‘maneuvers attending the collision were had in waters where the inter-
national rules control. It does not appear that the navigators of
either ship thought otherwise; but, reading their evidence, it seems
‘impossible to escape the conviction that the habit of navigating under
this double set of rules operated to confuse the minds of one, if not of
both, pilots, as to their obligations to sonnd whistles, and as to the
meaning of the whistles they did sound. The pilot of the Lisbonense
testified: “I blew one whistle to let:the steamer know I intended to
‘pass ahead of him, * * * (that I) had the right of way,” and
“I undersiood his answer of one whistle to mean, ‘All right” TIn an-
‘swer to further questions as to custom among sea,farmg people in
this port, he also testified that when “vessels are crossing—two ves-
sels meeting end on, almost—the man that wishes to pass to the star-
board side blows one whistle, and the other vessel responds with one,
That means both vessels pass to starboard,—keep to the right,—
each vessel to keep to the right.” He added that, as he understood
the situation, he “had the right of way; * * * that was why he
blew one whistle,” so that La Champagne should “go clear of him,”
either by porting or by “slowing down and giving him a chance,—~not
crowding him.” Evidently, he sounded his one-blast whistle with the
understanding that it meant only what it does where the inspectors’
rules apply, and did not require himn to direct his course to star-
board. The international rules, however, under which he was navi-
gating, authorized him to blow such whistle only when he was direct-
ing his course to starboard under tlieir authority or requirements;
but under those very rules being on the starboard side of La €ham-
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pagne, and not advised of: peculiar circumstances affecting that ves-
sel, ie 'was 10t authorized to direct his course to starboard, but was,
on the ieontrary, required to keep his course. To have thus changed
his course, though a fault under the rules, would probably not have
been by itself one contributing to the collision, as it would have
brought the Lisbonense further to the eastward than she would have
gone ‘had she kept her course. Having given the one-blast signal,
however, the Lishonense 'was bound by article 19 to direct her course
to starboard; and her failure substantially to make such change was
a fault contributing to the collision, because by not so navigating she
failed to reach the course of the other vessel as far ahead of her as
by her own signal shé engaged to do. Had she substantially so
changed her course, the icollision would not have happened. We
:herefore concur with' the dmtnct judge in holding the Lisbonense in

ault. 3
The pilot of La Champagne also was apparently confused as to
the mea.nmg of the signals he received and gave. He testified:

“[The Lisbonense] blowed one whistle, signifying she wanted to cross my
bow and pass me on the port hand. I acknowledged the signal, which is
courtesy,: *. *. * signifylng that I understood what he was going to do.
= ¢ s It{g the courtesy  of captains of steamships and steamboats about
this harbor always to andwer a signal given by another ship, to let them know

you' understand what they are doing. [IJ answered for that, and no other,
reason, and gave no order because of having answered.”

He added that he thought it was proper for the Lisbonense to come
to port, and that she should have given a two-blast signal. Still, he
“accepted the signal when it was given, for courtesy’s sake, which is
the practice of the port.”  Evidently, he understood the signals as
meaning what they do under the inspectors’ rules, namely, a proposi-
tion from the Lisbonense to pass him on his port side, and an assent
by himself to such maneuver, not appreciating the fact that when La
Champagne gave her one-blast signal the nineteenth article required
him to direct her course to starboard. The captain of La Champagne
testified that he understood the signal of the Lisbonense to signify,
“I remain on:the right side of the channel,” and that La Champagne’s
signal imposed on her the duty of “keeping the right side of the chan-
nel” While we are satisfied that La Champagne did keep as far to
the starbpard as, under the special circumstances of the case, she
could, with:prullence, we do not find from the evidence that subse-
quently to the exchange of signals she directed her course to star-
board, as article 19 required her to do to keep in accord with her own
announcement of intention. Even if her momentary sheer to star-
board took place, as the district judge found, after the exchange of
whistles, it was no more a substantial du‘ecbmg of her course to star-
board than was the similar momentary sheer of the Lisbonense, ana
in no sense a compliance with the promise of her signal. Had she di-
rected her course to starboard the collision wounld not have happened;
and while we cannot hold her in fault for not doing so, under the spe-
cial circumstances, we are of the opinion that, knowing of their exist-
ence, she was in fault for announcing to a vessel not possessed of the
same knowledge a change of course which she could not carry out.
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The Lisbonense, receiving such an answer to her own whistle, was
entitled to assume that the vessel giving it was not so affected by
special circumstances that she could not maneuver so as to keep out
of the way of the Lisbonense by directing her course to starboard.
Even in the sense in which the signals were interpreted by both
pilots, La Champagne’s signal whistle was a promise not to interfere
with the Lisbonense crossing her bows, whether by changing her
own course to starboard or by checking her speed; and the pilot of
La Champagne undertook to check her speed even before he gave
the signal, by ordering the engine to slow,—an order which, for some
unexplained reason, was not carried out. Had La Champagne con-
formed her navigation to the promise of her signal, under either in-
terpretation of it, the collision would not have happened.

The captain of La Champagne testifies that her pilot told him he
was on the point of giving a two-blast signal when the Lisbonense
whistled. Such a signal would have indicated, certainly, that he waa
not coming to starboard; that his purpose was to cross the bows of
the Lisbonense, which, under the special circumstances, he under-
stood he had the right: to do, and to which purpose the navigation of
La Champagne adhered after the exchange of signals. When he re-
ceived the one-blast signal from the Lisbonense he had the option
either to answer with two blasts, to keep silent, or to answer, as he
did, with one. In the first case he would have distinctly advised the
Lisbonense that, despite article 16, he considered the situation such
that La Champagne could ndt keep out of her way; that he did not
intend to do so by going to starboard; on the eontrary, that he was
going to sheer to port,—and thercafter the navigator of the Lisbon-
ense would be charged with knowledge that IL.a Champagne claimed
to be navigating under the special circumstance rule, and expected
him to keep out of her way. Had La Champagne kept silent, the
Lisbonense would at least have been warned by that circumstance
that there was some uncertainty as to what the former intended to
do. But by answering with one blast she announced her intention
to do the very thing she could not do. This was a fault. “Courtesy”
might require an answer to a signal, but certainly it did not call for
an answer which, under the rules governing her navigation, promised
a maneuver which special circumstances forbade her carrying out.
Irrespective, therefore, of any faults in their subsequent navigation,
the collision is to be attributed primarily to the giving by both ves-
sels of signals, to the promise of which the navigation of neither was
substantially conformed.

Although the new proofs taken in the cireunit court have neither
altered nor made more eertain the conclusions reached upon the
apostles, the exception to their admission calls for an expression of
opinion from the court. As to the record of proceedings before the
French consul, so much of it as contains the statements of the master
is admissible under the authority of The Potomac, 8 Wall. 590. In
go far as it contains the statements of others, it would be admissible
only in contradiction of testimony given by them in the case at bar,
and to which their attention had been called when themselves under
examination. The statements before the consul of all others than
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the-master shounld therefore be stricken out, and. a similar disposition
made of the .proof as to what appeared on the engine-room dial. No
one disputedthat La Champagne could run at a.less speed than 10
knots; and, even if it were dizputed, the dial face was mo proof of her
possible speed. T C o

The appellant excepted to the exclusion of the following question
put to the captain of La Champagne: “What information or instruc-
tion did yon intend the master of the Lisbonense to.gather from your
answer ! of .one whistle to his one whistle?” . The exception is un-
sound.. ‘The question was immaterial. . The issue was one of negli-
gence in answering tho whistle with a gingle blast. The fact of what
he meant by his answer has nothing to do with, that issue. The stat-
ute, as construed by the court, defines the meaning of the whistle;
and; in determining whether he was negligentiin gsounding it, his con-
duet must: be tested by that definition, not by what he intended his
signalshould mean. , ... .. 0 o0
- The.decree of the district court is reversed, with costs of this ap-
peal to the appellant, and the cause remanded to'that court for fur-
ther proceedings in conformity with the decision of' this court.

WALLAGE, Circuit Judge. . When the vessels discovered one
another, they were about .two miles apart—+La :Champagne on a.
course ‘'W..: by 8, the Lisbopense on a course N, 'W. 3-8 N.; the
former going at a speed of about 12 knots with the wind and tide, the
latter at a gpeed of about.7 1.2 knots; La Champagne having the
Lisbonense; about two . pointg. on her starboard. how. At this
time La Champagne was .about 1 1-2 miles from the place of col-
lision, and the Lisbonense wag-about 1 mile. "When the vessels had
approached; to. within about a mile of one another, the Lisbonense
.gave La Champagne a signal of a single blast of the steam whistle,
and altered her course half a point.or a point to starboard. La Cham-
pagne's pilot understood this signal to mean that the Lisbonense pro-
posed to pass across the bows of La Champagne, and he answered the
signal by one of a single blast from La Champagne; and the pilot of
the Lisbonense ynderstood. the;signal of La Champagne as an assent
to the proposition of the Lisbonense, Owing to the conditions of the
wind, tide, and the channel way, La Champagne could not alter her
course to starboard. Her pilot knew this when he answered the sig-
nal of the Lisbonense, and intended to consent to allowing the Lisbon-
ense. to pass ahead of La Ghampagne. The master of La Cham-
pague, however, supposed that his own pilot intended La Champagne
to pass ahead of the Lisbonense, and that the Lisbonense would give
way, and he did not understand the signals as intended to indicate any
different movements. After the exchange of signals La Champagne
proceeded, without changing her course or speed, until the vessels
-were ahout 700 yards apart, when her master, seeing that the bearings
of the vespely did not change, and that they were drawing rapidly to-
gether, ro as to render the risk of collision serious, and acting on his
own judgment, ordered her engines stopped, and in about 20 seconds
ordered them backed. These orders were promptly executed, and at
the same time La Ghampagne gave the Lisbonense a signal of three
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blasts of her whistle. The Lisbonense in:the mean time had kept on
at full speed, but altered her course to port, so as to bring her back
upon her course prior to the exchange of signals, and, when overlap-
ping the bows of La Champagne, put her helm hard astarboard to
throw her stern further away from La Champagne, but the latter
struck her about 20 feet forward of the stern. Somewhat before the
exchange of signals, in view of the approach of the Lisbonense, the
pilot of La Champagne had ordered her engines slowed. By some in-
advertence or misunderstanding this order was not communicated to
the engineer, but the pilot was not aware of the omission.

Upon these facts I agree with the conclusion of the majority of the
court, that both vessels were guilty of fault contributing to the col-
lision; but I differ with them in attributing as the fault the failure of
each to observe the requirements of article 19, by directing her course
to starboard after having given the other one blast of her steam whis-
tle. Neither pilot supposed that the signals were given conformably
with that article, but each supposed that the signal of the other was
one given pursuant to the rules of the supervising inspectors. Nei-
ther -was misled by the signal of the other, but each understood it ac-
cording to its intended significance. When the signals were ex-
changed, there was ample time and distance for the vessels to regulate
their respective movements so as to avoid a collision. Under these cir-
cumstances, it seems to me quite immaterial that neither directed the
course of his vessel conformably with the requirements of the signal of
article 19, K L : : g

~ When the vessels discovered each other, they were on crossing
courses, and under the operation of the rule which required: La
Champagne to avoid the Lisbonense, and required the Lisbonense to
keep her course. At the distance from the intersecting point in thei
courses at which each vessel was at the time, if both maintained
their respective rates of ‘speed, both would arrive at the intersecting
point at substantially the same moment; and this fact must have
been obvious to each before signals were exchanged, because during
the intervening distance there could not have been any change of the
bearings of their respective lights. Thus, for some little time before
the signals were exchanged, the pilot of each vessel was bound to know
that the situation demanded great vigilance, and that any infraction
of the rules of navigation on his own part would embarrass the other,
and might lead to' a: 'misunderstanding and precipitate a collision.
The situation of La Champagne was such that she could not un-
dertake to fulfill her duty-of avoiding the Lisbonense by altering
her course to starboard, and passing astern of the Lisbonense; but
this did not absolve her from the duty of avoiding the Lisbonense by
some other maneuver, if any other was practicable. The choice wasg
open to her of altering her course to port and going across the bows
of the Lisbonense, if that could be done safely, or of reducing her
speed until the Lisbonense should pass beyond the point where there
was danger of collision. The pilot of La Champagne very pru-
dently ordered her engines slowed to enable her to give way to the
Lisbonense, if he found that to be the safer way. Apparently, before
he had fully determined what course to pursue, the Lisbonense gave
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a-signal of a single blast;.and this signal he immediately answered
by a like signal. Both pilots understood these signals to mean that
the Lisbonense intended to pass in front of the bows of La Cham-
pagne. The fact that these signals were exchanged is persuasive
evidence that in the judgment of both pilots, at the time, that was the
preferable way of avoiding a collision, in view of the existing situa-
tion. - After these signals were exchanged, La Champagne could
not -prudently attempt to pass in fromt of the Lisbonense, and the
only thing she could do properly, as she could not alter her course to
starboard, was to reduce her speed, and proceed cautiously, until it
should appear that the Lisbonense had fully passed beyond the. point
of danger. La Champagne:did not reduce her speed. Her pilot
probably miscalculated . it, supposing his order .to slow had been
obeyed. - If that order had been obeyed, it would not have been nec-
essary to stop and reverse before the time when the master of La
Champagne ordered-this to-be done. - As it was, the pilot did not give
these orders in due sedson, and the master found it necessary to inter-
pose and. give them liimself, taking the responsibility of navigating
the!'vesse]. He delayed too long, relying on the judgment of the
pilot. - £ e '

- J#-the Lisbonense had not changed her course after the exchange of
signals, and La Champagne had stopped and backed when she did, the
edllision would not have taken place. The changeof course by the Lis-
bohense back to port:brought the vessels considerably nearer together.
It is impossible to determine just when this change of course was
made.- Her duty was to keep her course until danger of collision
had been passed. That duty on her part was as imperative, after the
exchange of signals, a8 was the duty on the part of La Champagne
to do all:in her power to avoid the Lisbonense. If there were any
circumstances in the situation which rendered it impracticable for
the Lisbonense to majntain the course she was on when she gave
signal to La. Champagne, she should not have given that signal
It may be believed that if either vessel had done her. whole duty,
pursuant to the rules of navigation, there would not have been a col-
lision; but it cannot he demonstrated that the failure of either to fol-
low the rules was innocuous. There was but little time for observa-
tion of the other by either vessel after the Lisbonense made her last
change of course to port. Each was then in a situation which was
full of perik - All that is manifest is that if La Champagne had
stopped and backed in season, or if the Lisbonense had not, by alter-
ing her course to port, brought herself nearer to La Champagne, the
collision would not have occurred. The case is therefore one for a
division of the loss, ' S
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RIVERS v. BRADLEY et al,
(Cirenit Court, D. South Carolina. December 23, 1892)

1. REMOVAL oF CAUSES—DIVERSE CITIZENSHIP.

A citizen of Massachusetts, who resides with his family in that state
most of the year, but owns valuable real estate in South Carolina, where
he comes once a year, or, at the furthest, two years, and spends a month,
may remove from a South Carolina court to a federal court a suit brought
against him by a citizen of South Carolina.

2. SAME—NOMINAL PARTY—ENGINEER OF A RATLROAD TRAIN.

In an acticn by a train hand against the owner of a railroad for personal
injuries, the engineer of the train being joined as a defendant, it was al-
leged that the injury was caused by the defective sight and hearing of the
engineer, and “by a broken bumper on one of the cars Which the defend-
ants [plural] had negligently permitted to remain broken.” No facts were
alleged showing that it was the duty of the engineer to control the cars,
to. see that they were in good repair, or that he had any supervision over
the train in the capacity of conductor. Held, that the engineer was a
merely nominal party, and the other defendant could remove the cause to
a federal court on showing diversity of citizenship. Nelson v. Hennessey,
33 Fed. Rep. 113, followed.

At Law. Action brought in the court of common pleas for Berke-
ley county, S. C, by Thomas B. Rivers against William L. Bradleyr
and one Gaillard, for personal injuries. Defendant Bradley removed
the cause to the "United States cmcmt court. On motion to remand.
Denied.

Jervey & Prolean, for the motion.
Lord & Burke, opposed.

SIMONTON, District Judge. This is a motion to remand. The
action began in the court of common pleas for Berkeley county in
the state of South Carolina. It was removed into this court upon the
petition of the defendant Bradley. There are in fact two petitions
for removal, but they will be consolidated. Two grounds are set up:
First. That plaintiff is a citizen of South Carolina, and that Bradley,
the only real party in interest, is a citizen of the state of Massa-
chusetts; that against Gaillard, the other defendant, the complaint
sets out no cause of action, and that he is joined as a defendant
simply to defeat the jurisdiction of this court. Second. Even if there
be a cause of action against Gaillard, the complaint shows a sep-
arable controversy between Dradley and the plaintiff, and so is re-
movable. On his motion to temand plaintiff traverses all the allegu-
tions of the petitions.

1. It is admitted that Iiradley is a citizen of Massachusetts, and
resides with his family in that state for the yreater part of the year;
that he owns valuable real estate in the state of South Carolina.
upon which is a comfortable dwelling; and that once a year, or, at
furthest, two years, he comes and spends about a month in it. ‘This
fact does not make him in any sense a resident of South Carolina,
or deprive him of his right as a citizen of Massachusetts of the
privilege of removing a suit into this court.

2. In determining the first ground for removal of the case into this
court we must be governed by an inspection of the complaint, assum-
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