THE STROMA. - . 281

the right to libel has since the 19th day of December, 1891, been
vested in the libelants. Had it been filed not until then, it would
have been properly filed, as far as time is concerned. But the prema-
ture filing of a libel, if the right to libel accrues afterwards, and before
the determination of the issue, affects the question of costs only. It
is not necessary, nor is it the practice in admiralty, to dismiss such
libel if, when the matter is presented to the court for final determina-
tion, it appears that the right to libel exists. )

Nor ‘does the mere fact that the libelants agreed to accept a note
payable four months after date for the amount of their claim neces-
sarily constitute a waiver of their lien. It is well settled that such
waiver must be proved by positive and direct evidence. In this case
there seems to be no pretense that any such waiver was ever spoken
of or considered. The facts, on the other hand, would lead to a differ-

"ent conclusion. Mr. Underhill and Mr. Townsend," who were, until
they were introduced by Mr. Jones, entire strangers to the libelants,
could hardly expect that the libelants would accept from them a
promissory note in payment of their claim as an entire waiver of the
libelants’ right to look to the boat itself for the amount due. Even
if the note had been tendered in pursuance of the contract, and had
been accepted by the libelants, if it had not been paid when due, the
libelants could undoubtedly resort to their lien in admiralty. It is
not necessary to cite cases sustaining this principle.

I think it is clear from the testimony, and from all the circum-
stances, that in this case there was no waiver of lien. No objection
has been urged or made as to the workmanlike manner in which the
boiler was built and placed; nor any criticism or complaint that the
libelants have not fairly and honestly fulfilled their contract. The
default exists only upon the side of the claimants. They have paid
nothing upon the contract price except the sum of $200. The balance
is due and owing. TUnder the circumstances in this. case, I think the
libel should be sustained, but, as I have previously stated, it was filed
prematurely: hence the libelants must be denied costs. The libel is
also sustained for the claim of $74.93, the price of the extra flues which
were put in the Pioneer. No objection seems to be made to this part
of the claim. Let the usual decree be entered. v
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MARITIME LIENs—SUPPLIES IN FOREIGN PORT—SPECIAL AND GENERAL OWNER.
‘Where towage services are rendered and supplies furnished to a foreign
vessel, on the order of her foreign special owner, by one knowing or hav-
ing reason to know that as between the general and special owner the
latter is solely liable, and nothing is said as to the credit given, no maritime
lien will be implied, though on the furnisher's books the charge is entered
against the vessel “and owners.” 41 Fed. Rep. 599, affirmed. The City of
New York, 3 Blatchf. 189 and The India, 16 Fed. Rep. 262, limited.

Appeal from the District Court of the United States for the South-
ern District of New York.
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) AN Glrcuit Judge. 'l‘hls iis an appeal from a decree of
the'd hﬁé cofitt: for the southern district of New.York, which dis-
m.igéﬁd #"H{bel against a'foreign steamship for coal furnished and
towage éérviges rendered to her wlnle m the port of fNew Xork
59 : ‘
Tﬁe stedlinship” ‘%roma., EE Bntlsh Sh’lp owned by al Brimsh corpora-
tiom wad! ‘tliartered for one year by her owners to-James Brown, of
“u&a:“ “THe 'year was to commence on August 27, 1888, when the
sel wil to 'be placed dt the disposal of Brown, in- New York.
"I‘he chm'terer ‘was to pay-for all provisions, wages, coal; fuel, and all
charges except those repairs which could not 1easonably be done by
the crew. He wds to have the entireruse and control ‘of the vessel.
The steamer, was to be ‘étnployed in carrying freight between points
from " Qahada to' Rio 'de Janeiro. On August 28th, and after the
Stroma'‘was delivered to the cha.rterer, the libelants towed her from
the Eria ’basm to the East river. - On August 30th they sold and de
hvered on' boatrd of her a cargo of coal, and on September 2d they
towed' her from the dock to the bay. The entire bill was $673.50.
The district judge found that the first towage and the coal were not
ordered ﬁy the master or by the agents of the general owners. It
foliows that they were ‘ordered by the charterer. It was further
found' that the libelants” out of doors agent, who was first brought
into communication with Brown, knew that he had come into con-
trol of the steamslip, and was responsible for it, or knew enough
of Brown’s telations to the ship to pat him on inquiry and ascertain
the fact and the terms‘of the charter. - It was found that the mas-
ter’s testilnony was the most credible and probable, from which it
appeared that Mr. Cruikshank (the appellants’ agent) was informed
and knew or supposed that Brown was the man who, as charterer,
was to pay the bills, The positive testimony is principally that of
conversations which are denied by the libelants, but the facts, as
found by the district judge, cannot be successfu]ly brought into dis-
pute, and it sufficiently appears that Cruikshank knew that the gen-
_eral owners, weére not. raunning the Vessel; that Brown, a8 charterer,
‘was giving directions, and was. respons1b1e for . the payment of the
. goods which he ordered; and that the master was not directing on
“his own accmmt, or for the ship in the ordinary course. The coal
and the servicwa were ¢harged upon the books of the libelants to
43, 8, Stroma and owners.” Nothing was said, by captain, char-
terer, or: Hbelants, 'in regard to the crediv of the vessel; and there
was Do act or circumstance known to both charterer and libelants



" THE STROMA. c 283

from which a: common intent-in regard fo the liability of the vessel‘
could be inferred.

The case, then, is as follows: The forelgn charterer of a foreign
vessel, who is by the terms of the charter to pay for coal and towage,
obtains coal and towage, upon his own order, in the port of New
York,—not a port of distress,—but to enable the vessel to start upon
her first voyage in his service. The libelants know that he is char-
terer, and have reason to believe that, as between him and the gen-
eral owners, he is liable to pay the charges, and are put upon in-
quiry to ascertain the terms of the charter. There was no express
pledge of the credit of the vessel, and nothing was said by the
libelants, or communicated to the charterer, from which it appeared
that they contemplated the credit of the vessel. It is perhaps un-
necessary to say that the same presmnptions by virtue of which a
lien is placed upon a vessel for the payment of necessary supplies
furnished to her in a foreign port upon the sole order of the master
are not applicable to the case of supplies furnished in a foreign
port to a vessel upon the express direction of the known general
owner. In the latter case, there iz not, prima facie, a presumption
that there was a necessity for the credit of the ship. The known gen-
eral owner may, however, expressly pledge the credit of his vessel
in a foreign port for supplies, and there often are circumstances and
facts which show that the credit of the vessel was pledged in facy,
though not in words, and that such security was within the common
intent of both parties. The Kalorama, 10 Wall.. 204; The James
Guy, 1 Ben. 112, 9 Wall. 758. So, also, the special owner, who is
intrusted by the general owner with the possession, control, and own-
ership, pro hac vice, of the vessel, is intrusted also with the power,
when necessity arises in a foreign port, to pledge the credit of the
vessel for supplies for her relief; and a lien will be maintained when
circumstances exist which show that the fact that the supplies were
furnished or the work was done upon the security of the vessel was
recognized by both parties. The Brig Nestor, 1 Sum. 78; The Mon-
soon, 1 8pr. 37; The City of New York, 3 Blatchf. 189; Thomas v. Os-
born, 19 How. 22. Such a lien may attach although the vessel is
not in peril or in distress, but the fact that she is in peril, and must
have supplies in order to continue her voyage, make a much stronger
probability that the goods were furnished upon the credit of tha
vessel than when they are furnished to enable the charterer to com-
mence his voyage, and no necessity presses 1o relieve vessel or crew
from danger or from enforced idleness.

In this case it is claimed that the facts that necessary supplies
were furnished and services were rendered to a foreign vessel, at the
order of the forelgn charterer, and owner pro hac v1ce, and that
the libelants did in fact, as evidenced by the manner in which they
kept their books, rely also upon the credit of the vessel, are sufficient
to place a maritime lien upon her. We cannot assent to the breadth
of this proposition. When the known foreign special owner, not
being the master, orders the supplies in a foreign port, and the libel-
ant has reason to know that, as between the special and the general
owner, the former is not the agent of the latter, but is personally,
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solely liable for the debt, and.he furnishes the goods in silence,
there being no acts or circumstances from which it can be inferred
that the credit of the ship was either within the contemplation of
both parties; or was recognized by both, a maritime lien will not be
implied. There is an obvious distinction between the liability of
the 'ship for supplies furnished upon the order of the special owner,
which he is solely personally liable to pay for, and the liability for
contracts of affreightment which he has entered into. In the latter
case the maritime law binds the vessel to the cargo. “The general
owner must be taken to know that the purpose for which the vessel
is hired, when not employed to carry cargo belonging to the hirer,
is to carry cargo of third persons,'and that bills of lading or charter
parties must, in the invariable, regular course of that business, be
made, for the performance of which the law confers a lien on the
vessel.” © Freeman v. Buckingham, 18 How. 182.

In the-case of a foreign :0wner pro hac vice, who has agreed with
the general owner that he will pay-for the supplies, and whose rela-
tions 10 the vessel and to the general owners are known to the per-
son who furnishes supplies, the presumption is that credit is given
to him personally, unless some facts or circumstances repel and over-
come' that presumption. In almost all cases' where a stranger and
foreigner “seeks for credit, something will be said or done in the
course of the negotiations to show that personal: credit alone-is not
offered, ‘or is' not -esteemed sufficient. . If- both parties indicate, in
their dealings with eaeh éther, that personal credit is not questioned,
the mere’ ¢harge upon the books to the vessel is not adequate to
create a'lien.. In this case the supplies were ordered by the owner
pro hac vice whom the libelants’ agent knew: :to be ‘the charterer;
the vessel was mot in distress; the coal:was wanted to énable her to
commende ‘work for the: charterér;:and there seem to-have been no
" extringie Jefrcumstances, - other thiin' the charge upon -the books,
which repel the presumption that the supplies. and work were fur-
nished upon ‘the credit of the $pécial owner. The dppellant relies
upon the'case of The India, 16 Fed. Rep. 262, which was decided by
the cireuit' court upon the strength of what was believed to be the
law of this: circuit, as declared .in The City of New York, 3 Blatchf.
189. Upon: further consideration, we are of opinion that these two
cases should not'be followed to thie extent which the breadth of the
langunage in' theé'decisions would justify. The decree of the district
court is affirmed, with costs in both courts.

THE D. L. & W. NO. 8 C.
, THE OCEAN WAVE.
ROGERS v. TWO BARGES AND A CARGO OF COAL.

(District Court, 8. D, New York. November 23, 1892.)

1. BarvaceE—BurNiNe BuiLpines—Towaee FrROM PIER.
Where two barges, one worth $250, and the other, with her cargo, $630,
were towed away from a wharf near which buildings bad caught fire. and the
results showed that their removal was reasonably necessary, but they woulé



