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termined, he must be sént back .to his country by the treasury de-
partment at ‘Washington. To prevent an unreasonable and posmbly
oppressive detention it must be within one year. Meanwhile he
must keep from entering the community of the people of the United
States, and therefore he is to be imprisoned. To prevent expense
to the government, and as a sanitary matter, he is to be made to
work. This, it seems to me,.is the meaning of the clause relied upon
to authorlze trial and punishment for a crime.

There is nothing in the statute declaring that it shall be a crime
or a misdemeanor for a Chinese to come into the country. The un-
lawfulness is not made the basis of criminal procedure or detention,
but rather is made the warrant to send him back. The imprison-
ment spoken of in the statute is that which is necessary to effectuate
his return. It seems to me that section 4 deals with proceedings be-
fore the commissioner conducting an examination which is political,
and not criminal, and amounts to a direction to him and to the au-
thorities who conduct the transportation or removal back to China,
and is twofold: First, that a Chinese adjudged to be here unlawfully
shall be removed within a year; second, that till removal he shall
be kept in prison and made to work.

In aceordance with these views, I must direct that this indictment
be quashed, and that the defendant be remanded to the custody of
the commissioner, to be dealt with according to law.

In re WHITNEY.
(Circuit Court, D. Delaware. November 28, 1892.)

CustoMs DuTiEs—CLASSIFICATION—BorLer FLUES.

Certain imported articles were invoiced as ‘“Purves’ ribbed boiler flues.”
They consisted of ribbed cylinders flanged at one end, designed and
adapted for use in the boilers of steamboats. They are made to order,
and delivered in the condition in which they leave the factory, and are
known by the inventor, maker, importer, and seller, and by practical
engineers,;’ as “ribbed boiler flues.” Both English and American patents
have been issued for them as an “improvement in boiler flues.” Wel-
known sclentific works describe these articles as “‘flues,” etc. An exten-
sive manufacturer of corrugated furnace flues, similar in all essen-
tial features to the articles in question, advertised such articles as
“‘corrugated boiler flues with flanged or plain ends.” They were in use for
nearly four years prior to the tariff of October 1, 1890. Held, that the
articles are dutiable as “boiler flues,” under Schedule C, par. 157, at 21-2
cents per pound, and not at 45 per centum ad valorem under Schedule C,.
par. 215, as manufactures not specially enumerated, compo<ed wholly or
in part of irom, steel, ete.

Application for a Review of the Board of General Appraisers’ Deci-
sion, Affirmed.

Curie, Smith & Mackie, for petitioner.
Benizh Watson, U. 8. Dist. Atty, and John Proctor Clark, for the
United States

WALES, District Judge. This is an application by the importer,
under the provigions of section 15 of the act of congress entitled “An-
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act to simplify the laws in relation to the collection of the revenue,®
approved Juue 10, 1890, (26 St. U. 8. 138,) for the review of a decision
made by the board of United States general appraisers, reviewing the
clagsification for duty by the collector of the port of Wilmington, of
certain goods entered at said port on the 21st of August, 1891. The
imported articles were invoiced as “4 Purves’ ribbed boiler tlues,”
which 'were claimed by the importer to be dutiable at 2 1-2 cents per
pound, under paragraph 157, Schedule C, of the act of congress of

October 1, 1890, entitled “An act to reduce the revenue, and equalize
duties.on imports, and for other purposes,” (26 St. U. 8. 567,) which
reads. as follows: “Boiler or other -tubes, pipes, flues, or stays, of
wrought iron or steel, two and one half cents per pound.” The col-
lector held that the imported articles were dutiable under the provi-
sions.of paragraph 215, Schedule C, of the same act, as follows:
“Maniifactires, articles; or wares, not specially enumerated in this
act, composed wholly or in part of iron, steel, lead, copper; nickel, pew-
ter, zine, :gold, silver, platinum, aluminum, or any other metal, and
whether partly or wholly manufactured, forty-five per centum ad va-
lorem.” ' The importer: protested against this clagsification, and his
protest has been sustained by the board of appraisers. -

i The imported articles consisted of certain ribbed steel cylinders,
each one being 9 1-2 feet in length, 45 inches in diameter, flanged at
one end, and weighing 3,104 1-2 pounds, They were manufactured at
Sheffield, Eng., and the respondent is the sole importer of them in
the United States. They are not kept in stock, but are made to order,
and delivered to the purchaser in the condition in which they leave
the factory. The importations in question were designed and adapted
for the boilers of steamboats which were being built for the Stoning-
ton Line by the Harlan & Hollingsworth Company. The manner of
their use may be described in the language of the government’s wit-
ness (Kafer) in answer to the question:

' ““What ig 1t necessary to do to them [the cylinders] before they are in a con-
ditlon to be practically used iu the boiler by having a fire built in them? An-
swer, Holes will have to be drilled in the flanges at either end, holes being
drilled in other parts of the boiler to correspond; rivets inserted in these
holes, riveted up.; the same made tight by calking, The bridge walls and
grate barsg are inserted in their proper places. A front is put in with a fur-
nace door, Coal is put in the furnace. I am presuming now that other parts
of the boiler are properly constructed. The coal may then be ignited.”
When thus ready for use in a boiler, all of the ¢ylinder, except about
six inches at the front, would be surrounded by water. The cylinder
has now become, in part, practically a furnace, and, as contended by
the appellant, is no longer, if it ever was, a boiler. flue, such as is pro-
" vided for in parag}'aph 157, above quoted. On the other hand, it is
claimed that the-cylinders are none the less flues from being partly
converted into furnaces after they have been put in place in the boiler.
A flue may be defined to be a pipe, tube, or passage for the convey-
ange of. the products of combustion,—flame, smoke, hot gases, heated
air, etc. The practical operation of the Purves flue is this: After
the fire has been started, the smoke, flame, and hot air pass over the
bridge wall into the bridge wall connection, thence through the
direct flues to the back connection, and thence through the re-
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turn flues to the uptake. The grate bars and bridge wall fill
up from one half to two thirds of the cylinder, according to the length
of the latter, which varies from 9 to 18 feet, so that some portion of it
is used as a flue independently of the furnace appliances. This cyl-
inder differs from the old-fashioned boiler flue in the use to which it is
applied, but does it differ so widely as to lose the descriptive name
and meaning of “flue? It is a comparatively modern production, and
has been largely substituted for the rectangular furnace in marine
boilers.

So far as inventors, manufacturers, and importers can fix the desig-
nation of an article under the revenue laws, it has been done in the
present case through letters patent, invoices, and advertizements.
An English patent, No. 3,722, dated March 23; 1885, was issued to
David Purves for “a new and useful improvement in boiler flues,”
and he subsequently obtained letters patent for the same invention
from the United States, No. 372,487, dated November 1, 1887. This
flue has acquired a high reputation among scientifi¢c writers and prac-
tical steam engineers, and is known as “Purves’ ribbed flue,” as
“Purves’ ribbed furnaces,” and as “Purves’ ribbed boiler flue.” It is
true that Mr. Whitney at one time issued a circular, advertising him-
self as the sole agent in the United States for the sale of “Purves’ pat-
ent ribbed steel boiler furnaces;” but he had also, when a member of
the firm of Williaius & Whitney, in 1889, advertised these same arti-
cles as “Purves’ patent ribbed boiler fiues.” It is also true that on a
previous importation of articles of the same kind and make, they were
invoiced as “2 patent Purves’ ribbed steel furnaces,” and that the duty
of 45 per cent. ad valorem on them was paid without protest; but the
invoice contained the following words on its face: “Memo. Above
flues sent to replace two similar flues shipped per Indiana on 17 Jan.
to above-named Harlan and Hollingsworth Co.”

The most conclusive evidence on the question of nomenclature is
perhaps that furnished by the advertisements of the Continental Iron
Works, of Brooklyn, N. Y. This concern is a large manufacturer of
corrugated furnace flues, which are similar in all essential features
to the Purves ribbed flues, and are applied to the same uses; the only
difference being that the former are corrugated, and the latter are
ribbed. In the Scientific American, the Iron Age, Power, and similar
publications, running through the years 1887, 1888, 1889, 1890, and
1891, may be found the following advertisement:

“The Continental Iron Works, Brookyln, N. Y. Sole manufacturers of

corrugated boiler flues, under their own patents and those of Samson Fox,
of Lecds, England. Made in all sizes, with flanged or plain ends.”

In addition to this, among other exhibits containing descriptive ad-
vertisements, will be found a little book, (Exhibit M) with the fol-
lowing title:

“Fox’s Patent Corrugated Boiler Flue. A description of the processes pur-
sued in the various stages of their manufacture, etec. Presented by the sole
manufacturers, the Leeds Forge Company, Limited. Samson Fox, C. E.,
Managing Director, Leeds, 1888.,” :

This book contains a cut illustrating the manufactured article,
which is precisely similar in all respects—corrugations being substi-
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tuted: in; plaee-of ribg—to the Purves flue. Tt ?iras Strongly urged in
argunment, that congress 4id not intend to inelude this kind of flue in
parageaph 157, and that, ‘the flue there referred to means the old boiler
flue mentioned in the previous tariff acts, and before the inventions
of Purves,and of Fox were known. But we have no certain assurance
of that cpnstruction; and whenever the intention of congress is uncer-
tain the bemeﬂt of the doubt must be in favor of the importer.

Here is an article known by the inventor :and the maker, by the
importer, and by practical engineers, as a “ribbed furnace ﬂue” or
a ‘“ribbed beiler. flue,” .and occasionally. as a “ribbed furnace;” but
all being equivalent terms, and meaning the same thing. These
newly-invented flues had been in.use for nearly four years before
the passage of -the act of October 1, 1890, and were well known
in the navy department. of the United States, and it is fairly presuma-
ble that they were not unknown to congress, . The old flue imparted
heat to'the water surrqunding it, and ®p does the modern flue, whether
the latter is made under the Purves patent or under the Fox patent.
The seientific- works of acknowledged authority, found among the ex-
hibits, with one exception, speak of the Purves invention as “a flue
when used as a furnace,” and reports of naval officers to the navy de-
partment. make use of like expressions. But, as already observed,
the advertisements of the “corrugated boiler flues” made by the iron
works: at Brooklyn, accompamed,byﬂ an illustrative cut of one of the
manufagtured produets, stamped *Corrugated flue,” would seem to
be,decisive of the whole question, both as to the name and to the sub-

stance of the article imported. .
" .. It follows from what has been sald that these goods are dutiable
under paragraph 157 at 2 1-2 cents per pound, and that the decision of
the board of appralsers must be aﬂirmed :

G In re ‘PHELPS, Colleetor of Oustoms.
. {ircutt Court, N. D. California. - November 28, 1802.)

Cus'rons DUTIES—-XCLASEI]Q‘IOATION——SUMATBA ToBACCO—CIGAR WRAPPERB

~On g question whether certain importations of unstemmed Sumatra to-
bacco Were suitable for clgar wrappers, and therefore dutiable at two
dollars pet pound utider the taﬂﬂ‘apt of OQctober 1, 1890, (Schedule F,
par;’ 242,) there was an irreconcilable’ conflict between the witnesses for
the importer and those for the government, the foriner claiming that the
tobacco was too brittle for wrappers, but it appeared that a large part of
the importation had, glreudy been sold for wrappers at $2.65 per pound,
while its value. for fillers could not exceed $1 or $1.25 per pound, and
that it Had been made into cigars, and sold to the trade. Pending the
cause, oigars were made from samples of the tobacco, and were appar-
ently of good quality, and. had ot dqterlorated by drying during the
cours:i of five months. Held, that the ‘tobacco' Was' dutiable at $2 per
poun

Apphca.tnon of. T1m0thy G. Phelps, eollector of customs for the port
of San Francisco, Cal.,; for a review-of the questions of law and fact
involved in the decision of the board of general appraisers on duty
.at:the port of New York on the 19th day of December, 1891, in re-
spect- to the classification of 146-bales of leaf tobacco, imported by



