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principal oase, and, It seems to us, In this regard the court's posltlon Is invul-
nerable.
When a court Is called on to restraln the collection of taxes, It requires, as a

condition precedent, that the legal taxes should be first paid. 1 High, Inj. (3d
Ed.) § 497; 1,Pom.Eq. JUl'. (2d Ed.) § 898. When a: court of chancery is called
on to set aside a usurious contract, It requires as a condition that the legal in-
terest shall be tendered. He who seeks equity must do equity. 1 Pom. Eq.
Jur. (2d Ed.) • 891. It would be marvelous, Indeed, if chancery courts, when
caUt'd npon to do so revolutiona17 a thing as to appoint a receiver of a rail-
road, (this was the term used to dmomlnate the act In State v. Railroad
Co., 15 Fla. 286,) did not have-the right to prescribe conditions which, by the
consensus of aU the "ases, without exception, are equitable and just.
That the appointment of a receiver is discretionary Is too well settled to ad·
mit of dispute. Verplank v. Caines, 1 Johus. Ch.,57; Chicago, etc., Co. v.
United States, etc., Co., 57 Pa. St. 83; H:lmburgh Manuf'g Co. v. Edsall, S N. J.
Eq. 141; Nichols v. ArmCo., U N, J. Eq. 126; Denikev. Lime, etc., Co., 80 N.
Y. 599, 609; Mays v. Rose, Freem. Ch. (MIss.) 703; Leavitt v. Yates, 4 Edw.
Ch. 162; Smith v. Railroad Co., 12 Onto App. 288; Owen v. Homan, 8 1\1acn. & G.
378,4 H. L. Cas. 997; I:lanna v. Hanna, 89 N. C. 68; Railroad Co. v. Souther, 2
Wall 510; Overton v. RaIlroad Co., 10 Fed. Rep. 866; Williamson v. Railroad
Co., 1 Biss. 198; Sage v. Railroad Co., 18 Fed. Rep. 574; Mercantile Trust Co. v.
Missouri, R. & T. Ry. Co., 36 Fed. Rep. 221; Credit Co. v. Arkansas Cent. R.
Co., 15 Fed. Rep. 46, 49; Farmers' l.oan & Trust Co. v. Chicago & A. Ry. Co.,
27, Fed. Rell. 146; Beecher v. Bininger, 7 Blatchf. 170;Vose v. Reed, 1 Woods,
04:7; Pull:lD v. Railroad Co., 4 Biss. 35, 47; Morrison v. Buckner, Hemp. 442.
And the right to make· equitableCQndl.tions must follow as of course. See,
besides the principal case, Turne): ,V'. Railroad Co., 8 Biss. 315, :318; Dow v•
.Ralboad Co., 20 Fed. Rep. 260;FQSdI.ck v. SChall, 99 U. S. 235; Morgan's, etc.,
S. S. Co., v. Texas, etc., Ry. Co., 137 U. S. 197,U Sup. Ct. Rep. 61; Railroad
Co. v; Humphreys, 145 U; S. 108, Ct. Rep. 781. Also the decision of
Brewer, ;r., referred toln the pt'ql.clpal case.
The orders of the learned judge In the principal case were wise and correct;

far more so than the shifting, vague, and uncertain doctrines uttered .by other
courts. Preceding, as. they do, the appointment of the receiver, they establish
8rlear nlle. The re;flUlll1 to consent to such conditions may none the less
make the mortgages .amenable tQ;IlilUch, If not aU,ot what Is so provided;
and the only effect ot such a refusal w1l1 be to oblige the parties to go forward
With foreclosure without a receiver.
The principlll case Is taken out of the field ot dei:)ate by the fact that the

parties In Interest consented in advance to the conditions the learned judge Im-
posed. But the result would have been the samelf the order had said nothing
about the trustee's assent to Its terms; tor when a plaintiff applies for the ap-
pointment ota receiver, and the court makes the appointment upon terms,
the plaintiff as much bound by,..the terms as If he had expressly assented
thereto. If 'lecllnes to accept·the receiver On the terms Imposed, he must
withdraw 1.._ _",.plication for a recetver.
Little Rock. .MORRIS M. COHN.

RIOHMOND & D. R. CO. v. TRAMMEL et al., Ranroad Commlsslonera.
(Circuit Court, N. D. Georgia. November 4, 1892.)

L CoNSTITUTIOIiAL LAW-RAILROAD COMMISSIONS - FIxmG RATES - RIUSONA.·
BLENES8.
A state statute empowering railroad commissions to establish just and

reasonable rates, and making the order ot the commissioners fixing ratetl
conclusive evidence of their reasOnableness, would be repugnant to the
constitution ot the United States,as depriving the railroads of due process
of law; for the reB/lonableness ot any rates fixed by the commission ifI
a question for judicial determination, Bccording to the methods of inves-
tigation appertal.nl.ng to courts of justice. Chicago, M. & St. P. lQ'. Co.
Y. Minnesota, 10 SUp. at. Rep. 462, 102, 184 U. S. 418, followe4.
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2. SAME-INJUNCTION-CONSTITUTIONAL LAW.
Laws Ga. 1879, empower the state railroad commission to fix "reaEOna-

ble and jnst" rates, and declare that in any suits against railroads involv-
ing their charges for freight or passengers the schedule of rates fixed by
the commission shall be deemed "sufficient evidence" that the rates therein
fixed are just and reasonable. Code Ga. § 3748, defines "sufficient evi-
dence" to mean "that which is satisfactory for the purpose." Held, that,
in the absence of any interpretation of the statute of 1879 lJy the state
courts, a railroad company cannot maintain a suit to enjoin the commis-
sioners from instituting suits to collect penalties for alleged violations of
rates fixed by them on the ground that the statute denies to the company
its constitutional right to offer evidence as to what are reasonable rates;
for it does not appear that the state courts will necessarily hold that
"sufficient evidence" means conclusive evidence. Chicago, M. & St. P. Ry.
Co. v. Minnesota, 10 Sup. Ct. Rep. 462, 702, 134 U. S. 418, distinguished.

In Equity. Bill by the Richmond & Danville Railroad Company,
against L. M. Trammel, Virgil Powers, and Allen Fort, constituting
the railroad commission of the state of Georgia, to enjoin them from
instituting suits to collect penalties for alleged violations of a cer-
tain freight rule established by the commission. Injunction denied.
Barrow & Thomas, for plaintiff.
W. A. Little and Allen Fort, for defendants.
Argued before NEWMAN, District Judge, and PARDEE, Circuit

Judge. .

NEWMAN, District Judge. This is a bill brought by the Rich-
mond & Danville Company, a Virginia corporation, against
L. M. Trammel and others,as members of and constituting the rail-
road commission of the state of Georgia, under an act of the general
assembly approved October 14, 1879. The purpose of the bill is
to enjoin the defendants from instituting against complainant a
large number of proceedings in the various counties of this
to enforce and collect penalties for alleged violations by complainant
of a certain freight rule established by said commission. The rule
relates to joint rates of freight to be collected by roads not under
the same control, and this rule is claimed by the railroad corporation
to be unreasonable and unjust. The whole scheme of legislation
in Georgia in reference to the powers and duties of the railroad com-
mission is that the commission shall fix "reasonable and just rates
of freight and passenger tariff." The provision on this subject, em-
bodied in the constitution of 1877, ar,t. 4, § 2, par. 1, is as follows:
"The power and authority of regulating railroad -freight and passenger tar-

iffs, preventing unjust discrimination, and requiring reasonable and just rates
of freight and passenger tariffs, are hereby conferred upon the general assem·
hly, whose duty it shall be to pass laws, from time to time, to regulate freight
and passenger tariffs, to prohibit unjust discrimination on the various rail-
roads in this stnte, and to prohibit said roads from charging other than just
and reasonablf! rates, and ellforce the same by adequate penalties."
The act of the legislature of October 14, 1879, (Acts 1879, p. 125,)

to carry into effect this constitutional provision, provides for the
establishment of a railroad commission, and gave to it authority
"to make for each of the railroad corporations doing business in this
state, as soon as practicable, a schedule of just and rates
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of charges for transportation of passengers and freight and cars on
'. 'The act',of the legislature of October 29,

f$8,9, p.13;J,;) ,'Q1.ves, to the commission the "power to make
just and reIl,lIlonaJ:>le joitit, rates for all connecting railroads doing
business, in this ,state; as to all traffic or business passing from one
said toads to andther." ,It will be perceived, therefore, that, as

stated, 1J].epowers of the commission are to establish "reasonable
and just"rates for the railroad companies of the state.
The contentions of complainant are-First, that the order or rule

of the railr()ad comwission: in reference to joint rates is unreason-
able and 1J.bJust; second, that by the terms of the act of the legis-
lature of 1819, establishing the railroad commission, and fixing its
powers llnd duties, and prescribing modes of proced,ure, etc., it will
not have an opportunity, tn the suits which the railroad commission
proposes to institute to enforce, the penalties against it, to show this
fact; the provision of the act being that the 'schedule of rates' estab-
lished bt the commission "shall, in suits brought against any such
railroad corporation wherein is involved the charges of any such
railroad corporation for the transportation of any passenger or
freight or cars, or unjust discrimination in relati-on thereto, be deemed
and taken in all courts in this state sufficient evidence that the
rates therein fixed are just and reasonable rates of charges for trans-
portation of passengers and freight and cars upon the railroads;" third,
that, the effect of this last provision being to deprive it of the right
of showing that the rates fixed are not "reasonable and just," the
i'ate fixed by thecOnitnission being itself evidence of its reason-
ableness, the collection of these penalties, without giving it an op-
portunity to be heard, will be depriving it of its proPertY without
due process of law; and, in so far as it is depl,'ived of the same right
of defense in the courts that other litigants would'have under the
Aame circumstances, it is denied the equal protection of the laws.
The contentions of the defendants are-First, that this is, in effect,

'a. suit against the state,and therefore cannot be maintained; sec·
ondly, that the rate fixed is "just and reasonable," taking issue
squarely with complainant as to. that; thirdly, that, although they
do not deny that the effect of the provisions of the act of 1879, mak-
ing the rates' of the commission sufficient evidence, etc., will be as
claimed by the complaiJ;lant, still, that it is not thereby deprived
of any constitutional rights.
It is proper first to dispose of. the question raised. That is, in ef-

fect, a proceeding against the state. Without going into a discussion
of the decisions on this subject, or seeking to apply them to the facts
of this case, I call atWlition to the decision of Circuit Judge McCor-
mick in the recent case of Mercantile Trust Co. v. Texas & P. Ry.
Co. and Reagan and others, constituting the railroad commission of
Texas, 51 Fed. Rep. 529. Precisely the same question was raised
there that is presented here, except it is not shown whether there,
as here, suits for penalties will proceed in the name of the state.
Suits in equity were brought to restrain the railroad commission of
the state from enforcing certain rates of freight and passenger traffic
established by it, and from enforcing penalties; and it was con·
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tended· by the· railroad commission that the proceedings were, in
effect, against the state. Judge McCormick says:
"As to the contentIon that these are suits against the state, it seems clear

to me that the latest decisions of the supreme court settle that question
againSt the defendants. In Pennoyer v. McConnaughy, 140 U. S. I, 11 Sup.
Ct. Rep. 699, the construction and application of the eleventh amendment
is fully discussed, the earlier decisions re"iewed, their doctrine
the line clearly marked bl'tween those cases against state officers which are
suits against the state in the sense of that amendment and those which are
not, and these case·s come plainly within the latter cL'lss. As suggested to the
counsel at the hearlng,we cannot reason against l1le authority of the supreme
court, nor give an additional weight by our indorsement or agreement.
Whereas, in the case last cited., that COllrt has construed the earlier cases
and announced the rule, the. limit of our office is to arrive at the right in the
cases on trial by fuat rule; and it apIJearS to me not to admit of question
that on the authority of that case these are not suits against the state, wIthin
the meaning of the eleventh amendment."

While it is perhaps unnecessary, in the view taken of the case,
to decide the question here, still I would be disposed in this case to
adopt the views of the circuit judge in the Texas case, as quoted
above, if a determination of the question was deemed necessary.
The parties here are at issue as to whether or not the joint rate

complained of is "reasonable and just." That it is unreasonable and
unjust is asserted on the one hand, and denied on the other. If
the rate is not "reasonable and just," will the railroad company have
an opportunity to show this before the penalties are enforced against
it, under the peculiar provisions of the act of 1879, making the
schedule sufficient evidence of its reasonableness? The case which
is mainly relied upon here, of course, by the complainant, is the case
of Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup.
Ct. Rep. 462, 702. The language of the supreme court in that case,
so far as it iR necessary to quote here, is as follows:
"The construction put upon the statute by the supreme court of Minnesota

must be accepted by this court, for the purposes of the present case, as
conclusive, and not to be re-examined here as to its propriety or accuracy.
'l'he supreme court authoritatively declares that it is the expressed intention of
the legislature of Minnesota, by the statute, that the rates recommended and
published by the commission, if it proceeds in the manner pointed out by the
act, are not simply advisory, nor merely prima facie equal and reasonable,
but final and conclusive as to what are pqual and reasonable charges; that
the law neither contemplates nor allows an issue to be made, or inquiry to
be had, as to their equality or reasonableness in fact; that, under the statute,
the rates published by the commission are the only ones that are lawtul,-
therefore, in contemplation of law, the only ones that are equal and reason-
able; and that, in a proceeding for a mand:lmus under the statute, there
is no faet to traverse except the violation of law in not complying <with the
recommendations of the commission. In other words, although the raW·
road company is forbidden to establish rates that are not equal and
reasonable, "there is no power in the courts to stay the hands of the
if it chooses to establish rates that are unequal and unreasonable. This
being the constl1lction of the statute by which we are bound in conSidering the
present case, we are of opInion that, so construed, it confllcts with the consti-
tution of the United States in the particulars complained of &! the railroad
company. It deprives the company of its right to a judicial investigation.
by due proceBP of law, under the forms and with the machinery provided by
the wisdom of successive ages for the investigation judicially of the truth of
a matter in controversy, and substitutes therefor, as an absolute finality, tho
action of a railroad commisSion, which, in view of the powers conceded to it
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oy state court, cannot. be regarded. as clothed with judlclalfunctlons, or
machinery of a cj>urt of juStice."

. ,And later in the opinion is the following:
. "'I'hequestlon of the a: rate of charge for transportation
bya raUrolld company; involving, does, the element of reasonableneRs,
both ll.s' regards the compallyand ,as regards thepubllc, is eminently a ques-
tloti judicial investigat1(jn, requiring due process of law for its determi-
nation.. It the company is deprived of power of charging reasonable rates
for use of its property, and such deprivation takes place in the absence of an
im-estiglition by judicial machinery, it is deprived of the lawful use of its
propertY, and thus, in subst.wce and effect, of the property itself, without
due process of law, and in violation of the constitution of the United States;
and, in so far as it is thus deprived, while other persons are permitted to re-
ceive reasonable profits upon their inveilt':!d capital, the company is deprived
of the equal protection ,ot the law."
The effect of this decision by a majority of the supreme court of

the United States is that the question of the reasonableness of a
rate fixed by a railroad commission is, one for judicial determination.
Counsel for defendants here contend that this decision should be

restricted to the case made by the statute, and the pe-
culiar facts existing there. The principle announced is too clear, and
the rule laid down ,is too broad, to be thus restricted. It is also
claimed that the decision in Budd v. New York, 143 U. S. 517,12 Sup.
Ct. Rep. 468, by its reafflrmance of the Munn Case, 94 U. S. 113, is,
in effect, a departure from the Minnesota case. The language of the
supreme court in the Blldd Case, in reference to the decision in the
Minnesota case, is as follows:
·'It is further contended thflt, under the dedsion of this COUl't in Chicago, M.

& St. P. Ry. Co. v. ?vlinnesota, 134 U. S. 418, 10 Sup. Ct. Rep. 462, 71)2, the
fixing of elevator charges is.a judicial question, as to whether they are reason-
able or not; that the statute must permit and prOVide for a judicial settle-
ment of the .charges; and that, the statute under consideration, an arbitrary
rate is fixed, and all inquiry is precluded as to whether that rate is reasonable
or not. But this is a misapprehension of the decision of this court in the case
referred to. In that case the legislature of Minnesota had passed an act which
established a railroad and warehouse commission, and the supreme court of
that state had interpreted the act as providing that the rates and charges for
the transportation of property by railroads recommended and published by the
COlllluission should be final and conclusive as to what were equal and reason-
able charges, and there .could be no judicial inquiry as to the reasonableness
of such A rallroad company, in answer to an appplication for a man-
damus, contended that sucll rates in regard to it were unreasonable; and, as it
was not allowed by the state court to put in testimony in support of its an-
swer on the question of the. reasonableness of such rates. this court held that
the statute was in conflict with the constitution of the United States, as de-
priving the company of its property without due process of law, and depliving
it of equal process of law. That was a very different case from the one under
the statute of New York in question here, for in this instance the rate of
charge is fixed directly by the legislature. See Spencer v. Merchant, 125 U. S.
345, 356, 8 Sup. Ct. Rep. 921. What was said in the opinion of the court in 134
U. S. and 10 Sup. Ct. Rep. had reference only to the case then before the court,
lUld to charges fixed by a commission appointed under an act of the legislature,
nnder a constitution of a state which provides that all corporations being com-
lUon carriers should be bGund to carry 'on equal and reasonable terms,' anll
under a statute which provides that all charges made by a common carrier
tor the transportation of passengers or property should be 'equal and reasona-
ble.' What was said in the opinion in 134 U. S. and 10 Sup. Ct. Rep. as to the
question of the reasonableness of the rate of charge being one for judicial in-
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vestigation had no reference to a case where the rates are prescribed directly
by the legislature."

There is nothing in tbis language to justify the argument that the
supreme court intended any departure from the rule announced in
the Minnesota case, namely, that where a railroad commission had
authority to fix "just and reasonable" rates, the question of their
reasonableness is one for judicial investigation. So it seems clear
that the rule laid down in the :Minnesota case is the proper rule to
be applied in this case, and, when correctly applied, should control it.
Now, under this act of the legislature of Georgia, if these proceed-

ings to enforce penalties are instituted, will the railroad company
be allowed. a judicial investigation, by ordinary and proper judicial
procedure, as to the reasonableness of the rates in question? It will
be seen that the whole case for complainants rests on the assump-
tion that the term "sufficient evidence," used in the act of 1879,
is, in its practical effect, the same as "conclusive evidence;" that is,
that the introduction of the schedule of rates fixed by the commis-
sion would be, of itself, sufficient evidence of its reasonableness, 'and
would establish it as a fact ill the case. I have some difficulty as to
the meaning of· the term "sufficient evide;nce." The definition of
"sufficient evidence" in Code Ga. § 3748, is "that which is satisfactory
for the purpose." The definition of "sufficient evidence" in 1 Greenl.
Ev. § 2, is:
"By 'satisfactory eVidence,' which is sometimes called 'sufficient evidence,'

is intended that amount of proof which ordinarily satisfies an unprejudiced
mind beyond reasonable doubt. The circumstances which will amount to .thls
degree of proof can never be previously detinpd. '!'he only legal test of whiclJ
they lire susceptible is their sufficiency to satisfy the mind and conscience of
a common man, and so to convince him that he would venture to act upon that
convletion in matters of the highest concern Ilnd importance to his own in·
terest."

TIns definition is more favorable to complainant than any that
counsel produced or the court has found. In the case of Tilley v:
Commissioners, 4 Woods, 448, 5 Fed. Rep. 641, wbich was a suit to
enjoin the commissioners, Judge Woods refers to tbis term "sufficient
evidence," as used in the act of 1879, in the following language:
"In this provision the leg[;;;lature has exercised the power exercised by all the

legislatures, both federal and state, of prescribing the effect of evidence; and
it has done nothing more. Even in criminal cases, congress haR declared that
certain facts proven shall be evidence of guilt, For instance, in section 30S:!
of the United States Revised Statutes, it is provided that whenever, on all in-
dictment for smuggling, the defendant is shown to be in the possession of
smuggled goods, 'such possession shall be deemed evidence sufficient to an"
thorize a conviction, unless the defendant shall explain the possession to the
satisfaction of the jury.' The statute books are full of such acts, but it has
never beeD, considered that this impairs the right of tlial by jury."

There is no decision of the supreme court of the state, so far as I
am informed, construing tbis provision of the act in question. In the
case of Georgia Railroad v. Smith, 70 Ga. 694, in wbich the constitu-
tionality of the railroad commission act of Georgia was drawn in
question, there is no discussion whatever of this term "sufficient evi-
dence," and, so far as it appears, the question was not raised in that
case. ThiS last-mentioned case was taken to the supreme court of
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the (Georgia Railrottd & Banking Co; v. Smith, 128 U. S.
174, 9 Sup. Ct. Rep. 47,) and the decision of the supreme court of the
state, which was favorable to the railroad commission, was affirmed,
and there still appears no refereij,ceto this particular language; so that
the case of Tilley v. Commissioners, supra, is the only judicial construc-
tion of this term as used in the Georgia commission act. In the case
of Kelly v. Jac;k.son, 6 Pet. the supreme court of the United
States defined prima facie 8\'idence to be such as in the judl-,'TI1ent of
the law is '''sufficient to establish,.:the fact, and, if nOli rebutted, re-
mains sufficient for the purpose.". To the same effect see U. S. v. Wig-
gins, 14 Pet. 346, 347; Tobacco v. U. S., 97 U. S. 268.

evidence in a means prima facie, or more. Rap.
& L. Law. ;Piet., citing Wilb. st. Law, 139, 140. In the Century Dic-
tionary,. lately· published, sufficient evidence is. ,defined to be "such
evidence 8.$. in amount is adeq:ua:te to justify the court or jury in
adopting the conclu$ionin support of which it is adduced." The
definition· Of "sufficient given in the Code of Georgia,
however,; ought to be takell in construction of a Georgia statute.
If it WQ8 thejntention of the legislattIrfl that the schedule of rates
fixed by .the. commission should be final and conclusive on the subject
of reasopa,bleness in suits brougJ;1t against any railroad involving
charges transportation of freight, it is difficult to see why they
did not use the term "conclusive evidence," instead of the term "suffi-
cient evidence." .
In the.:M:inllesota.·case the supreme court1l.eld that the Minnesota

statute was in conflict with the constitution of the United States,
as depriving the railroad' company of its property without due process
of law, and depriving it, of the equal protection of the laws, because
the Minnesota statute, as construed by the supreme court of the
state, which construction was final, provided that the rates of charges
for the transportation of property by railroads, recommended and
published by the commission, should be final and conclusive as to
what were equal and reasonable ,l:jharges, and that there could be no
judicial inquiry as to' the reasonableness of such rates. In the case
of fffiorgia Railroadv. Smith, supra, the supreme court of the state
used this language in the opinion:
"While we hold the act of October 14, 1879, constitutional, tllld the orders of

the commission valid binding, yet we are not to be understood as holding
that their powers' are unlimited, or beyond the legal control by the proper au-
th9ritics of the state. On the contrary, we hold that the powers whIch have
beE'n conferred upon them are to be exercisE'd witbin IE'gal and constitutional
limitations, and in such way as not to invade the legal and constitutional rights
of others."

The meaning of the foregoing language clearly is that this law
shall not be cOlll:iltrued by the ill such a way as to deprive any
person or corporation of or constitutional rights.
The supreme cour.tof the U'nittJdStates declares in the Minnesota

case that it is a constitutional right of a railroad company, when sued
for violation of rates Of transportation as fixed by a railroad conullis-
sion, to have a and ofIw- evidence as to the reasonableness
of such rates. The 'supreme coun of Georgia says that "powers of
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the railroad commission must be exercised within legal and consti·
tutional limitations." It is; evident, therefore, that if any other con-
struction can be given the term "sufficient evidence" than that it is
conclusive evidence, the courts of the state will adopt that construe·
tion which will not deprive the complainant, or an;y other railroad
company, of its constitutional rights to a hearing; and this court is
not sufficiently convinced that the state courts will be compelled to
rule against the railroad companies as to the, right to offer evidence
to justify it in granting the injunction here prayed for on this as·
sumption. Certainly the courts of the state will, if it can be done,
give the term in queRtion a construction consistent with its consti·
tutionality, and which will allow the railruad company a full hearing
as to the reasonableness of the rate fixed by the commission. .
It is not intended by this decision, OL' anything said in the fore-

going opinion, to hold that in a proper case a railroad company
would not have the right to relief against the railroad commission,
to restrain it from enforcing rates clearly ull1'easonable and unjust,
and which, in the of the supreme COllrt, amount to confisca-
tion. In the sixth proposition stated by l\1r. Justice Miller in his
concurring opinion in the Minnesota case, he. uses the following
language:
·...rhat the proper, if not the only, of judicial relief against the tarift
of rates established by the legislature. or by its commission, is by a bill in
ehaneery, asserting its unreasonable character and its conflict with the con-
stitution of the United States. and asking a decree of court forbidding the cor-
poration from exacting such fare as excessLve, or establishing its light to col-
lect the rates, as being within the litnits of a just compensation for the serv-
ices rendered,"
To the same effect is the recent decision of Circuit Judge

mick in the case. of Mercantile Trust Co. v. Texas.& P. Ry. Co. and
Reagan and others, constituting the railroad commission of Texas,
l'ecently decided, and hereinbefore alluded to. . It will be understood,
of course, that the railroad commission would be a useless piece of
machinery, if, within reasonable limits, it could not :fix rates; .but
when it goes beyond this, and its action becomes confiscation, then
a proper case would be made for the application of the rule, clearly
established by the Minnesota case.
The unreasonableness of the rate in question here is as stoutly de·

nied as it is asserted, and the court could not be expected, and, in-
deed, it has not been requested, to hold the joint rate complained of
here unreasonable or unjust; the inquiry here being restricted to
the constitutionality of the act of the legislature for the reasons
above set forth. This court, not being satisfied that it will be nece$-
sary for the state courts, in suits that may be instituted for penalties,
to hold the rate fixed by the commission conclusive evidence on the
trial, cannot grant the injunction as prayed for, and it must be de-
nied.

PARDEE, Circuit Judge, who has had the bill, answer, and briefs
of counsel in this case, and who has kindly given the case considera-
tion at my request, authorizes me to state his conCULTence in thia
decision.
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FULLER et aL v. MONTAGUE et ai.
(Circuit Court, E. D. Tennessee, S. D. December 8, 1892.)

LACHE8-WHAT CONSTITUTES--:-TIME OF DELAY.
Certain town lots were purchased in 1839 by F. and P., and were conveyed

to them jointly. The deed was duly recorded. F. made his copurchaser
his agent to take care of the property. In 1844 P. conveyed, without F. 's
knowledge, the entire title to the lots, the deed being recorded in 1851.
F. died in 1&46. The iots were subsequently t'onveyed to innocent third
parties. IIi a SUit brought in 1892 by the heirs at law of IT'. to have their
interest in the property established, it appeared that the original deed was
discovered in 1887; that complainants were not altogether ignorant of
the existence of their rights prior to this discovery, or of the several
transactions connected with the property; and that they had opportunity
for investigation. Held, that complainants were guilty of laches barring a
recovery.

InEquity. Bill by Job» P. Fuller and others, heirs at law of
SimeQn Fuller, Jr., again:st T. J. Montague and others to establish
an interest in certain lands, and to have the same partitioned.
Heard on demurrers and motions to dismiss the bill. Bill dismissed.
.Wells & Body, for complainants.
Wheeler & McDermott, Eakin & Dickey, and W. G. M. Thomas,

for defendants. .

KEY, District .Judge.The bill alleges that complainants are the
heirs oV:;imeon Fuller, Jr., who died in that in 1839 Fuller and
his brother-in-law, Moses Pressly, purchased and had conveyed to
themseyeral town lots in Chattanooga jointly, and the deed was
duly registered. The bill states that the register's office clearly

complainants'title, and has given notice to the world that
FUller's.titJe to these lots has never passed from or been divested
out of him. or his heirs... .It is alleged that Fuller made Pressly his
agent to take care of tb.isproperty, pay taxes on it, etc.; that in
1844, two yOOf.s before tlle, death of Fuller, Pressly conveyed, or
purported to do so. thee;ntire title to these lots to one Whitley, in
betrayal of the trust r.eposed in him, and that, the deed was with-
held frOm registration until 1851, so that possession might perfect
the titlE;j before knowledge of the conveyance should be given, but it
was in 1851. These various transactions, it is alleged,
werecotl,ceale<}. fraudulently from complainant!'!. and their ancestor
until 1881. when complainant John P. Fuller, in searching through
his papers; found the original deed which conveyed
the. lots to. Fuller and Pressly, and, finding no deed conveying his
father's interest to PrE\Ssly, he suspected fraud, "and his reflections
led to investigation."
'l'he bill is not filed against· the wrongdoers, Pressly or Whitley,

their heirs, representatives, or estates, but against the present claim-
ants of the lots, and seeks to have complainants declared entitled to
an undivided interest of one half in the lots, and to have the lots
partitioned...The bill not charge fraud upon the defendants,
but- claims that the register's books give them notice of complain


