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and no d()Ubt enables them,to make larger catches than they could
without l\Ssistance; but the company geta its benefits from the
profits on, goods sold and furs purchased, 'and, as it secures most of
the trade,these profits probably pay it well for all trouble with the
native hunting parties. And it is argued in its behalf that under the
order of tl1e. secretary of the treasury, dated April 21, 1879, it had the
right to do what the evidence shows it was doing. The portions of
this order relied upon fortbis purpose-read as follows: "No fur-bear·
ing animalswUJ, therefore,be allowed to be killed, by persons other
than the natives, within the limits of Alaska territory, or in the wa-
ters thereof;" and, ''No vessel will be allowed to anchor in the well·
known grounds, except those which may carry parties of
natives to or from such killing grounds." There is no room for con·
struction or verbal finesse in the first clause quoted. It excepts the
natives from the general prohibition against all persons in section
1956, and is of the secretary of the treasury" that they
may kill, under the restrictio:ns of the order, such fur-bearing animals.
And the sec.ond clause also seems plain enough. It amounts to a per-
mIt for vesl;leIs to carry natives to and fJ,'om the otter-killing grounds,
and, whell so engaged, to anchor there. The Kodiak was doing noth-
ing more than is permitted by this clause,unless allowing the natives
to remain on board, to sleep and eat there, instead of landing them on
the beach, am:\ selling them food and clothing, constitutes a violation
of the law. ':6ut in IllY opini()ll, tlilese aCts do not, of themselves, con·
stitute, noreyen import"a violation o( the statute. They might, in
connection with othEn'eyidence, tend to prove such violation. But in
this such other evidence, if any, is,. very slight., .It follows from
these views that thelibelmust be and it is so ordered.

THE ROSA.
In re NEW'rORk HARBOR TOWBOAT CO.

(District Court, S. n. New York. November 30, 18Q2.)
SlIIPPING-LnnTATION OF LIABILITy-SINGLE CLAIM-COMMON-LAW ACTION-
. WHEN NOT STAYED.

Where there is but, I/o .. damage claim, full relief, under Rev. St. § 4283,
can be had by answ/'lrillacommon-law suit. Hence a petition in an admi-
ralty court to limit liability and to restrain the prosecution of a pending
common-law action mUtltshow the eXistence. or probability of existence, of
more than one damage claimant, and the need of an apportionment, in order
to make such a special pr9ceeding either necessary or appropriate, under
Rev. St. 4284, 4285; or els" it must show such a special case as does not
admit of the full statutory remedy upon a sin,Q:le claim in a common-law suit.
Failing such averments. this court must observe Rev. St. § 563. which saves
to the suitor his common-law remedy, and refuse to entertain the proceeding
or to enjoin the common-law action in the state court on a single claim,
though such claim may exceed the value of the vessel. •

In Admiralty. On exceptions to petition in limitation of liability.
Wilcox, Adams &.Green, for petitioners.
Henry Cleveland a,nd Edwin G. Davis, opposed.
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BROWN, District Judge. The questions presented arise upon ex-
ceptions to a libel and petition of the New York Harbor Tqwboat
Company for a limitation of liability upon the alleged claim of Eliza
Burns, administratrix. She had brought suit in one of the state
courts, on the 26th of October last, to recover $5,000 damages against
the above-named company, for its alleged negligence in the navigation
of the passenger boat Rosa, thereby causing the death of her husband,
on the 29th of September, 1892, The charge of negligence was that
the RORa, upon returning to New York from an excursion on the 27th
of September, was carelessly and negligently moored alongside a canal
boat, and that her passengers were compelled to effect a landing upon
and over the canal boat; and that the deceased, without fault, care·
lessness or negligence on his part, in disembarking from the Rosa, was
precipitated down an open hatchway in said canal boat, and sustained
injuries from which he died two days after.
The petition to limit liability states the above charges of negligence

against the petitioners, as owner;:; of the Rosa; that the negligence,-if
any, was without any fault, privity or knowledge of the petitioners,
and alleges that the accident arose solely through the fault and negli-
gence of the deceased; that the claim, if established, would greatly
exceed the value of the Rosa; that no freight was then pending; and
that the petitioners claim the benefit of sections 4283 to 4285 of the
United States Revised Statutes, and pray that an appraisement of
the vessel may be had, a stipulation given therefor, or the money paid
into court; that the further prosecution of the suit in the state court
be restrained, and a monition issued in due form against theadminis-
tratrix, and all other persons having or pretending to have any claim
against the steamboat or her owners, etc.
Upon application to the court for an appraisement, for the purpose

of giving a stipulation, and upon notice, according to the practice of
this court,given to the proctors for the damage claimant named in the
petition, the latter filed a special and limited appearance for the pur-
pose of filing exceptions to the sufficiency of the libel and petition; in
that "it appears on the face thereof only one claim against the
petitioner arose out of the matters set forth in the libel, and because
the rights of the parties can be properly adjudicated in the suit
brought by said administratrix in the state court."
The exceptions must, I think, be sustained. There is no averment

in the petition that any other claim exists, or is likely to arise against
the Rosa or her owners, out of the trip referred to. There is no in-
timation, nor any suggestion, that any additional claim is probable.
The nature of the accident, also, namely, the falling down of the pas-
senger in the open hatch of the canal boat, was not such an accident
as to affect any other person, or such as is liable to involve any other
person unknown. Had any similar injury happened to any of the
other passengers, there is no probability that knowledge of it would
not have come to the owners, as well as to other persons; and none
such is suggested.
The case, therefore, presents the question in its simplest form

whether, under the act of 1851, limiting liability, and under the sec-
tions of the United States Revised Statutes above stated, this court
ought to entertain a petition like this and restrain the prosecution of
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a-eomtpOD<'faw fsU!tt ,foll'([the i'ece.very: of damagesm' the state conrt,
when tliere1s:tloav«'ment of the' existence of than a. single
clltllil,Oll' of anyprobabili'ty.of any other. . 'ii:i
By section 90£ the judiciary act of 1789, as well as by subdivisionS

of'sec'tioDr:563 of the, United States Revised Statutes, the admiralty
and maritime jllrisdictioh conferred.upon the district courts expressly
"saves itO suitors in aU cases the right of a common-bLw'remedy, where
the common law is competent to give cit." This provision must be ob·
seMTed in good faith. It seems to me manifestly to forbid any inter-
ference by this court with a suit in' the state court, when the whole
subject-matter and all the rights of both parties,upon. the case a8
stated by the petition" can be perfectly adjudicated and preserved
in the ordinary courS(ij of a common-law suit. Steamboat Co. v.
Chase, 16 ,Wall. 522, 533. The limitation of responsibility pro-
vided by law can be as fully and as readily secured in a com-
mon·law .suit, as in this court, where there is but a single claim
against >the vessel, or. her owners. All that is needed in either
court,is,f.'n q,lIlWlersettlng up the of lilLPility under sectioD
4:283 of :t,4e ,United States Revised Statutes, with a. statement of the
value of,the owners"interest in the vessel and her freight pending.
The question of value will then become one of the issues in the cause;
but the detenninationof such value is as appropriate and easy in the

.suit as is the deterIijination of' ordinary questions of
value in the usual course of common-Ia.w proceedings. To justify in-

common-law remedy, therefore, the peti.
tion mustshow some needed relief against more tha.n a single claim.
Where there are several damage claimants, or the circumstances

are such that there are likely to be others at the time unknown, and
where the damages are unliquidated aI)d may exceed the value of the
vessel, so that a case·is,pJ;'esented for the ascertainment of the amount
of of different creditors, in order to make 81 pro rata
distribution among the common-law remedies are inappropriate
a.nd inadequate. 4. proceeding is necessary for the full protec-
. tion of the in cases; and such are the cases contem·
plated by sections 4284 apd 4285 of the Revised Statutes. The very
language of. these sections shows that they contemplate, and are
meant to provide for,. where there is more than one damage
claimant. Section 4284 reads thus:
"Whenever any such embezzlement, loss, or destruction Is suffered by several

freighters or owners of goods, etc., and the whole value of the vessel, and her
freight for the voyage. is not sufficient to .make compensation to each of them,
they shall receIve from the owner of the in proportion to
theIr respective losses; Rna for that purpose the owner of the vessel may take
the appropriate proceedings'for apportionment," etc. .

. Section provides. that ''it shall be a sufficient. compliance on
the part of the owner with the requirements" of this statute, etc., "if
he· shall transfer his interest in the vessel and freight for the benefit
of such claimants to a trustee," etc. The cases contemplated by these
two sections are evidently those i,n wbich there is need of an appor-
tionment, and therefore of the special proceedings in this court. This

clearly by reference to section 4 of the act of 1851,
(9 St. at Large, p. 636.)
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While the .1lrSt part of rule 54 of the supreme court in admiralty
(11 Sup. Ct. Rep. iv.) may not in its literal terms exclude the case of a
single claim like :the present, the fact that it contemplates the
ence of various damage claimants is. evident from those provisions of
the latter part of the rule which direct the issuing of a monition
against all persons claiming damages, citing them to appear, etc.
All this is inappropriate, unnecessary, and burdensome in the case
of only a single damage claim.
In the case of The Scotland, 105 U. S. 24, moreover, Mr. Justice

Bradley says, (page 33:)
"Some form of proceeding was necessary to enable shipowners to bring into

concourse various parties claiming damages against them for injuries sus-
tained by mishaps to the ship or cargo. where they were entitled, or conceived
themselves entitled, to the law of limited responsibility, and where they were
subjected or liable to actions for damages at the suit of the parties thus injured.
The rules referred to were adopted for the purpose of formulating a proceeding
that would give full protection to the shipowners in such 8 case. They were not
intended to prevent them from availing themselves of any other remedy or pro-
cess which the law itself might entitle them to adopt. They were not intended
to prevent a defense by way of answer to a libel, or plea to an action, if the ship-
owners should deem such'a mode of pleading adequate to their protection. It is
obvious that in a case like the present. where all the parties injured are repre-
sented as libelants or interveners in the cause. an answer setting up the defense
of limited responsibility is fully adequate to give the shipowners all the protec-
tion which they need. " ..

It thus appears not only from the.face of the statutes themselves,
but from the nature of the case, the declarations and the rules of the
supreme court, that the special proceeding in this court was not de-
signed for a single claim only; but that in such a case all needed pro-
tection canbe afforded by way of answer in the common-law suit;
and that there is no need, therefore, to resort to an independent spe-
cial proceeding in this court. The defense by answer is one of the
four methods by which the statute can be availed of, as pointed out
in the case.of The Scotland, supra; and in that case the relief was
given in that way. See, also, The Alva, 52 Fed. Rep. 598.
In all the cases in the supreme court cited for the petitioners, in

which the subject has been referred to, the existence of various claims
is presupposed. I.have not been referred to any case, nor do I find
any, in which such a proceeding has bepn entertained upon a single
claim where exception thereto was duly taken. The cases presented
arise usually out of collision, or fire, or stranding, or other causes,
which from their circumstances are likely to have been attended with
damage to several or numerous persons, who may be more or less un-
known. In 'the case of '.rIle Garden City, which has been cited, (26
Fed. Rep. 766,) there had been two suits commenced. There were
other losses and damages, and the amounts unknown. In that case,
however, it was said, (page 772 ;)
"Doubtless a·single claim less than the value of the vessel would beinsufficient

to sustain the proceeding. For in that case no purpose would be subserved by
the special proceeding that would not be equally available by way of defense in
an ordinary suit; and it is not to be presumed that congress intended in such a
case to take away trial by jury." Providence & N. Y. Steamship Co. v. Hill
Manuf'g Co., 109 U. S. 578, 594, 595. 3 Sup. Ct. Rep. 379, 617.
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:ldo"notrsajr that· this. courfhallDot jurisdiction· in a proceeding
ttpbna.'eing11!l Circumstances might possiblY:8JIlise in which no
prop-ar 0ppol!wmty existed for the shipowner to himself of the

a· common-law suit upon a shigle claim. But
as in the present case, there is full opportunity for such It de-

fense in the cothmon·law suit, and all the protection that is needed to
the defendant, so far as the petition suggests, can be afforded in that
suit, this court, I am satisfied, ought not to entertain the petition.
Any such.intli'rference in a. case not clearly provided for by statute,
is contrary to the express statutory proYisionwhich "saves to the
suitor his common-law remedy, when the common law is competent
to give it." The authorized by sections 4284 and
4285 is not. to be extended by construction to cases which are not
within the letter or. the objects of those sectiolls; or where there is
no nee.dof. the special remedy. The petition must show the existence,
or the probability of tb.e existence, of several claimants, in order to
make the special proceeding for an apportionment either appropriate
or necessal"ynnder sections 4284 and 4285; or else it must show such
a special ca,se as does not admit of the full statutory remedy upon a
single claim in the common-law suit. As the petition in the present
case does neither, I must sustain the exception, and decline to enter-
tain the

THE CAROLINE MILLER.

FORWOOD et a1. v. THE CAROLINE MILLER.

(District Court, S. D. New York. November 2, 1892.)

1. SHIPPING-C4RRIAGEOF FnEIGHT-SHORTAGE-CONTRACT TO SHIP IN FUTURO
-LIEN.

C. M., chartered to a line, delivered 189 bales ofcotton under
a cl)ntra¢t of carriage called a "bill of lading," which recited that 200 bales
had been received" on dock. " to be transported by the C. M.. "or by any other
steamship 'of the line." The master had nothing to do with tbe loading of
the ste$.mer or the appointment of the stevedore, and the cotton was received
at tbe dock by the. agent of the charterers themselves. and he signed tbe so-
called "bill of lading." The vessel delivered all the cotton sbe actually re-
ceived. Oniluit brought by the transferee of the so-called "bill of lading" to
recovertbe value of 11 missing bales. held that. as tbey !lever were put aboard
the vessel, or came into the possession or under control of the master, the
ship was not liable in rem for their value.

2. SAME.
The contract of carriage was not s bill of lading. but a contract to ship in

futuro. either on the C. :M. or any other steamer of the line. and on this op-
tion no lien on the ship could arise on such contract alone; and, that fact be-
ing patent on. the face of the document. a transferee for value was chargeable
with notice that the ship could br held only for such bales as were actually
laden (n. board.

In Admiralty. Libel by George P.Forwood and Harold S. Forwood
against the steamship Caroline Miller for nondelivery of part of cargo.
Libel dismissed.
Cary & WhitridgE', for libelants.
Carpenter & Mosher, for claimants.


