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GAY MANUF'G CO. et al. v. GITTINGS et al.
(Circuit Court of Appeals, Fourth Circuit. October 19, 1802.)
No. 80.

CORPORATIONS—RECEIVERS—PROVABLE CLAIMB—GUARANTY.

A corporation which had guarantied the payment of the principal and in-
terest of railfoad bonds payable in 1911 subsequently went into the hands of
a receiver. The railroad company was solvent, had secured the bonds by
mortgage of all its property, and had promptly met all coupons. Held, that
owners of the railroad bonds could not prove the guaranty of the corpora-
tion, and have a dividend declared thereon, or have money retained in court
to meet a possible future liability on the guaranty, as against creditors of the
corporation, who were pressing for a sale and distribution, and who held
either specific and general liens or demands past due.

Appeal from the Circuit Court of the United States for the Eastern
District of Virginia. Affirmed.

Statement by SIMONTON, District Judge:

The Gay Manufacturing Company is a corporation under the laws
of Virginia, engaged in the lumber business. Its operations were
extensive, and it enjoyed large credit. Getting into pecuniary
straits, a bill was filed against it by Gittings and others,—a cred-
itors’ bill. The bill sets out that there is outstanding a mortgage
upon all the property of the company to secure payment of bonds
issued by it to the amount of $60,000; that the company cannot
meet said bonds, and that a sale under the terms of the mortgage is
inevitable; that, besides this, the company owes some $70,000, press-
ing for payment; that of these at least $21,000 is in judgment or
under mechanic’s lien, and that there is danger that the large and
valuable assets of the company will be wasted and lost. The bill
then prays the appointment of a receiver, and the settlement of the
affairs of the company. The trustees of the mortgage and the cor-
poration, parties defendant, filed their answers, substantially ad-
mitting the facts of the bill. A receiver was appointed. The cause
was referred to a special master on 24th August, 1889, who made
his report at length. This report was confirmed in part 13th Janu-
ary, 1892. On 4th April, 1892, an order for the sale of all the prop-
erty of the company was entered. This order recognized certain
claims as valid and existing debts of the Gay Manufacturing Com-
pany, and.as liens on the property in the order set out in the report;
but no distribution of the proceeds of sale is provided for. Pending
these proceedings, certain persons, among whom were Gittings,
Brooks, and others, complainants in the bill above alluded to, filed
a petition in the cause December 4, 1891. This petition;, in sub-
stance, sety forth that they are holders of certain bonds of the Suf-
folk & Carolina Railroad Company, guarantied by the Gay Manu-
facturing Company. After stating in detail what bonds they hold,
they add that many other persons unknown to them are also owners
of bonds of the same class and issue as those held by the petitioners.
The schedules filed with the petition show that on the 13th April,
1886, the Suffolk & Carolina Railroad Company prepared for issue
coupon bonds aggregating $150.,000, payable, as to principal, in 1911,
with semiannoal coupons for interests secured by a mortgage covers
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ing all of its property of every kind and description. That, as these
bonds were to'sbe issted for .thé purposs of extending the road to
some valuable timber, lands of the Gay Manufacturing Company,
that company agreed to guaranty said bonds. ‘On each bond, before
its issue, was indorsed the following:-

.“State .of Virginia, to'wit: The Gay Manufacturing Company indorsement
and-gusranty.” Ih ¢onsiderstion of the sum of one dollar and other good and
valuablé considerations and benefits to it paid and aceruing, the Gay Manufac-
turing Company, 6f Suffolk, Virginia, lieteby’ guaranties ‘and assures unto the
holder of this bond the payment of: the same, principal and interest coupons,
according to its terms therein set out and contained. In witness whereof,” etc.

These are the bonds and this the guaranty referred to in the peti-
tion. "Thé petition avers'that wnder the terms of the guaranty stated
they are creditors of the Gay Manufacturing Company, and that, in
case of 4'8alé of the property, they are entitled to be.recognized as
such, and their claims duly taken into account in the distribution
of the assets. To this end they ask that the proper dividend be as-
certained ‘and allowed, and retained in court until the contingency
shall odenaf.” If the bonds be paid by the railroad company, the
money 80 retiined may be distributed among the other creditors;
if not, that 6 'be used in mesting the guaranty. They ask to be made
parties to thig suit. No formal pleading was used, but the petition
came to-be'heard as on-demurrer, and was dismissed by the cireuit
court on 21st January, 1892. The petitioners appeal to this court,
assigning for errors the refusal to allow the petitioners to file their
petition; ‘the refusal to allow petitioners to be made parties to the
cause; the refusal to ascertain and adjust the claims of the peti-
tioners, -and ' to ‘award them' their share of the assets of the Gay
Manufacturing Company; the decree of the sale of the property of
the Gay Mapufactaring Cotipany without first making the petition-
ers parties.’ There is no:ground for suspicion of insolvenéy in the
Suffolk & Carolina Railway Company, and to this day it has met
" its coupons at maturity. - It is not known whether the assets and
property ‘of the Gay Manufacturing Company will: pay the mort-
gage, judgments, and claims proved in the main cause. :

- W. L. Marbury, for appellants. o :
Robert R, Prentis and Alfred P. Thom, for appellees.
Before: GOFF, Circuit Judge, and HUGHES and SIMONTON,
District Judges. BRI s :

SIMONTON;: District Judge, (after stating these facts) This is a
case of novel:impression. : In the argument before us no case in point
was -quoted; and no authorities presented, bearing directly on the
issues involved. The petitioners are holders of bonds of the Suffolk
& Carolina’ Railroad Company, due, as to principal, in 1911, with
semiannual coupons. for interest. On each of these bonds.is the
guaranty of the Gay Manufacturing Company. They claim the right
to prove their contract in-the main cause, and to have a dividend de-
clared thereon, the amount of which is to be retained by the court
until it shall appear whether the guaranty .go into effect or not; and
they do this admitting that the railroad company is perfectly solvent,
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with no fear of its insolvency in the near future. If the petitioners’
bondholders had this contract of guaranty secured by a lien, they
could not ask or receive more than they now claim. 1t is contended,
however, that these proceedings in the main cause are virtually the
destruction of the ‘corporation, and will end in the administration of
its assets; that the assets of a corporation, under these circum-
stances, are impressed with a trust in favor of creditors, and that,
a8 such creditors, they are entitled to come in and be protected.
This brings us to the vital issue in this appeal: Are the bondhold-
ers, holders of this guaranty, entitled to rank as creditors on the pres-
ent assets of the Gay Manufacturing Company? The creditors be-
fore the court, pressing for a sale and distribution, are creditors hold-
ing a special lien by way of mortgage; creditors holding general
liens by way of judgment and execution and mechanic’s lien; and,
third, creditors holding demands past due, recognized and allowed
by the court. It is clear that, as against the rights of lien creditors,
these petitioners cannot be heard. These liens must and will be en-
forced as of right. What are the equities of these petitioners as
against the holders of demands past due, recognized by the court?
The petition contemplates one of two courses: Either to postpone
the distribution of the assets until the period shall arrive when the
responsibility under the guaranty shall have been determined, or to
set apart now out of the assets the dividend to which these bonds
would be entitled were they present creditors, and retain this in
court to await ‘the result of the guaranty. If this shows that the
guaranty is not needed, then the money thus retained will be divided
among the creditors. The first looks to the enfire postponement of
payment of the claims of past-due creditors; the second, to the. post-
ponement in'part. The bare statement of the ﬁrst proposition
stamps it as one so inequitable that no court would entertain it.
‘With regard to the second, the creditors before the court have ful-
filled all that the law requires. They made their contract on short
time. When default occurred they took prompt steps to obtain
payment, and have, by activity and vigilance, established them in
court. The petitioners hold the bonds of a solvent railroad com-
pany, secured by a mortgage of all of its property, the coupons of
which have been, are, and in all human probability will be, promptly
met. On each of these bonds is the guaranty of the Gay Manu-
facturing Compaiiy, which may or not become an actual liability in
1911. The first dlﬁiculty in their way is, ig this a provable claim at
this stage of the main case? When a court. of equity calls upon
creditors to come in and prove their claims before the master, it is
a substitute for separate suits at law on each of these claims; and it
would seem as if the party proving must have not only a cause of
action, but a right of action. Claims not yet due have no standing
in court, unless special provision be made by statute for thein.
There is no such statute in the United States Statutes. Under the
bankrupt law, (Rev. St. 5069,) “when the bankrupt is bound as
drawer, * * * surety, or bail, or guarantor upon any * * *
contract, . * * * Dbut his liability does not become absolute until
after- the adjudication of bankruptcy, the creditor may prove the
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same after such liability becomes fixed, and before final dividend is
deelared.” Such a claim cannot be proved before the liability has
beeome fixed. Until that time it i3 not regarded as a debt due and
payable, or even as a_ debt existing, but not payable until a future
day,:80:as to be provable. In re Loder, 4 Ben. 305. But it is sald
that the -petitioners have an equity which this court will recognize
and ‘administer. The. practical difficulty is insurmountable. If this
equity is recognized and protected, to what extent shall it be done?
Will: thé courts declare a. dividend proportionate to the whole prin-
cipal -of.$150,000, and the coupons accruing between this date and
1911? Wil it go into an estimate by balancing probabilities, and
attempt now to fix a sum, which will represent the present value of
this ‘guaranty? When the holders of these bonds accepted the
simple rguaranty of the Gay Manufaéturing Company at the long
date, ‘they did so knowing that it was subject to all the vicissitudes
which' ‘may:: befall -a;trading corporation. They voluntarily sus-
pended: & right of action until a late period, knowing that the. cor-
poration ‘would incur debts, and that these debts must be paid. The
petitioners at this stage of the cause can have no standing in court,
- This case has been 'decided as between creditors and -persons
claiming to be creditors. It was stated at the bar that the prop-
erty of .the Gay Manufacturing Company may realize more than
enough to' pay' the liens and the proved past-due debts. Should
this be the result of the sale, there may arise a very.different ques-
tion with regard to this surplus, as between the petitioners and the
stockholders. .- No opinion is expressed on this point. Deciding the
case simply upon the equities between creditors ‘and these petl
tioners, 'we affirm the; eircuit decree dismissing the petition, with
costs. --Let the case be remanded to the circuit court for such othar
, proceedings as may be proper. - As great delay has already occurrad
" in enforcing the unquestionable rights of lienholders, let the man-
date issue on the filing of this opinion.

‘NORTHERN PAC. R. CO. v. AMACKER et al.
(Circult Court, D. Montana. November 14, 1892.)

1. PuBric LANDS—PRE-EMPTION—ABANDONMENT.

One 8. filed his declaration of intention to' claim certain land near
Helena, Mont., under. the pre-emption law. He built a cabin, and lived
there part of the year 1869. He then removed to Helena, and resided
there nine years. ‘'Thereafter he resided in Butte City. - He fatled to com-
ply in any way with the pre-emption law after leaving the land. Held that
-he had abandoned his right to purchase when he left the land.

2. BaME-—HOMESTEAD ENTRY—RAILROAD LAND GRANT.

In 1864 the Northern Pacific Railroad received its land grant, whjch
was to dattach when the line should be definitely fixed, and a plat filed in
the general-land office. - The general route was located February 1, 1872.

* +On May 3, 1872, one ‘M. filed an application to enter certain.land as part

. of his homestead claim. Notice of the withdrawal of the lands at.the time

of the tixing of the general route of the railroad from sale, entry, or pre-
emption was filéd in the local land office in' Helena, Mont., May 6, 1872,

The act of ‘April 21, 1876, provided that entries made in good faith by ae-

- tnal settlers under any law of the United States upon lands within the



