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1. PoBric. LANDA <~ RATLROAD GRANTS —INVALID PATENTS — BREACH OF WAR-

RANTY,, . 0 . , oy Lot ,

__ Thé fact that a patént to lands granted to a railroadl company by the act of
“ July 1, 1862, 18 void ‘because pre:emption rights had attached ‘thereto.before
‘the definite location of the road, will not enable a.remote grantee thereof to

msintt&n n action a%a;inst hig. immediate grantor for a breach of warranty,
whien the zrn"d @e still retains possession, and has pending in the land depart-
" ment ‘an ag lication: for a patent as'a bone fide purchaser, under the act of
‘March 8, 1887, §8, (24 8t. p. 556,) which gives prefgrence to such purchasers
in case the original pre-emptioner does not perfect his entry within the
" time fixed by the secretary of the ifiterior, as authorized by the act. B
9, Samm, ot 0 BT Y PR e
. Thé'provision of thé act,of 1887, that nothing contdined therein “shall pre-
vent any purchaser of lands erroneausly withdrawn, certified, or patented,
48 aforesaid, froi récovering the purchase money therefor from the grantee
company,” does not'add’ to or vary the rights of the parties at common law,
- -+ but:was mergly intended to preserve such rightsas they had thereunder.

In Error;to the Cirenit, Court of the United States for the Eastern Dis-
trict of Migsouri. « .. T T

Action by Henry Burr against Carlos 8. Greeley to recover damages
for alleged breach of ¢ovenants of warranty in'a deed, Demurrer fo
complaint sustained, and judgment for defendant.. Plaintiff brings er-
ror. Affirmed. ‘ 5 o ' :

- Statement by CaLpwgLy, Circuit Judge: . . = _

‘This action was brought by the plaintiff in error against the defendant in error
to recover damages for alléged breach of covenants of warranty contained in a
deed made by the'defendant in error to the plaintiff-in error 'for certain lands.
The complaint:alleges. that the Union Pacific Railway Company. conveyed the
land in dispute to the defepdant, Greeley, and that Greeléy conveyed the same to
the plaintiff, but that the only title ever possessed by the railway company was
derived from a patent issued by the government to the Kansas Pacific Railway
Company; under the provisions of the act of congress approved July 1, 1862,
donating lands to aid in the construction of a railroad from the Missouri river to
the Pacific ocean, and that such patent was void because & pre-emption claim had
attached to‘the land in question before the railway company had definitely located
its line of railroad. The court below sustained a demurrer to the complaint, and
rendered judgment for the defendant, and the plaintiff thereupon sued out this
writ of error. o B o k

John A.” Murray and Frank H. Foster, for plaintiff in error.

A. L. Williams, for defendant in eérror. T S

Before CaLpweLL and SANsSorN, Circuit Judges, and Smtras, District
Judge.

¢

CaLpweLL, Circuit Judge, (after stating the facts.) Tn the case of
Railway Co. v. Dunmeyer, 113 U, 8. 629, 5 “up. Ct. Rep. 566, the
supreme court decided that under the act of July 1, 1862, and the acts
amendatory thereof, granting lands to aid in the construction of a rail-
road and telegraph line from the Missouri river to the Pacific ocean, (12
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p. 489,) lands to which a pre-emption or homestead claim had at-
tached at any t1me before the line of the road was, deﬁmtely fixed, by
filing 2 map of its location with the commissioner of the general land
office at Washmgtou, were exempted from the operatxon of the grant,
and that the failure of the pre-emptor or homesteader to make the req-
uisite proof and perfect his claim, or its actual abandonment, did. not
cause the land to revert to the railroad company or, become a part of the
grant, but in such cdse it remained a part of the public domain. Be-
fore this declslon was. pronounced the government had issued patents or
patent certificates to the railway company for lands. which were not
within the grant, because pre-emption and homestead rights had attached
thereto before the company filed the map of the definite, location of its
road in the general land office. In some instances the company had
sold and conveyed such lands.

After the decision in the Dunmeyer Case, it was plam that, as to all
lands to which the right of pre-emption or homestead bad attached prior
to the definite location of the line of railroad, the patents issued by the
government to the railway company were, vo1d Railway Co. v. Dun-
meyer, supra; Smelting Co. v. Kemp, 104 U, 8. 646, 647; Stecl v. Refin-
ing Co., 106 U. 8. 452, 453, 1 Sup. Ct. Rep. 389 Wileoz v. Jack-
son, 13 Pet. 498; Best v. Polk 18 Wall. 112; Doolan v. Carr, 125 U.
S. 618, 8 Sup: Ct. Rep. 1228. It was equally plam that the ‘purchasers
from the railroad companv of such lands acquired no title. " To correct
the mistake of the land department in patenting lands to the railway
company not within its grant, and to relieve, as far as practicable, all
persons from loss or injury by reason of the mistake, and to place all
parties, a8 far as it could be done, in the same situation they would
have been if the mistake had not occurred, congress passed the act of
March 3, 1887, (24 St. c. 376, p. 556.) The third section of that act
provides 'in substance that, if the homestead or pre-emption entry of any
settler has been erroneously canceled, such settler, upon application, shall
be reinstated in all his rights, and allowed to perfect his entry; but if
such settler does not renew his application within the time fixed by the
secretary of the interior, then such unclaimed land shall be disposed of
under the public land laws, with priority of right to bona fide purchasers
thereof, if any, and, if there be no such purchasers, then to any bona
[fide settlers residing thereon. The fourth section of the act provides, in
effect, that patents shall be issued to purchasers in good faith from the
raﬂway company of lands erroneously patented to the company, upon
such purchaser making proof of the fact of such purchase at the proper
land office, and that the patents issued to such purchasers shall relate
back to the date of the original certification or patenting, and that the
company shall pay the United States for such lands.

The complaint in this case alleges in substance that the land de-
scribed therein was erroneously patented to the company because pre-
emption claims had attached thereto prior to the definite location of the
line of the road; that the land belongs to the United States; and that
the deed from the company to Greeley and from Greeley to the plaintift
passed no txtle and that.the covenants in the deed from Greeley to the
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plaititifr have b‘een b’l‘Sken It is apparent ffota the averments of the
complaint, and is & édteeded fact in the case, that the pialntltf is in the
actual possession of the land, and that he has applied for a.patent to
the same under the act of congress. The plaintiff has not, in fact, been
:)us‘teﬂ of the possession of the premises, or renounced hlS &laim to the
and’ds & bona fide purchaser under the act of congress; but, o the con-
Tary, he'is in the actual possession of the land, clalming ‘the’ rlghts
f 8 bona fide purchaser under that act. It is not alleged that the orig-
.aal’ re-emptors or any other person is in an attitude to claim; a su-
penor ‘right to thé land, or that the plaintiffPs apphcation to secure a
patent to the land, as a bona fide purchager under the get of’ congress,
has been rejected or is likely to fail. The’ plamtlﬂ"s contention is that
he can' retain the actual possession of the premises, anid apply for and
receive a patent for the land as a bona fide purchaser thereof under.the
act of congress, w;thouff any cost to himself, and that while thus retdin-
ing 'the possession of the land, and setting up his claims as a bona Jfide
purghaser of the same "under that act, he can recover of the grantor, on
the latter’s covenants of warranty, the full sum of the purchase money
pald this grantor, vnth nterest. The argument is that the act of con-
gress was designed to tdw a privilege of benefit on the bona fide pur-
chasers for their own. merlt and’ protection, and that its provisions can-
not inure in any degtéé; or in any aspect of the case, to the benefit or
protectlon of the chm any or its grantees when sued upon' their cove-
nants of ‘warranty. " It“is claimed that such bona fide purchasers can
avail themselves of the benefit of the act either with or without cost to
themselves, and at the same 'time recover from their grantors on their
covenants of warranty the full sum of the purchase money .and- intéreést,
Stated in different language, the plaintif’s contention is that his right of
action for breach of warranty while retaining the actual possession of
the land, and claiming’ and receiving the benefits of a bona fide  plir-
chaser under the acts of congress are precisely what they would be if
he had abandoned the possession of ‘the premises and renounced all
claim to"the land, of 1tp he original pre emptor had appeared within
the time allowed hun 'by the secretary of ‘the interior, and set up and
established his claim and received a patent for theland. 'We cannotagree
10 this construction of the act. The plaintiff cannot play. fast and loose.

He cannot claim ‘the benefit of the act for one ‘purpose, and repudiate
it for another. 'If he elbets to accept the benefits of the act asa bona fide
purchaser ffom the company or its grantee, and gets a patent to the land
because he sustains that relation, without cost to himself, he has not
been damnified, and it is not percelved what substantial ground of ac-
tion he would have against his grantor. ~ But for the deed of his gran-
tor, he would not have stood in the relation of a bona fide purchaser,
and could ntt have availed himself of the benefits of the act of con-
gress. Clalmmg and accepting, under the act, the rights of a bona fide
purchaser in virtue of his grantor’s deed; he at the same time claims the
right to robeed against his warrantor the same as though hé had
finally ost’ his'title and possession. He cannot do this. The com-
plaint shows that he has preferred his claim to the land as a bona fide
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purchaser, and that he retains the actual possession of the land. Upon
these facts he is in no position to maintain an action for breach of war-
ranty. Until his application for the benefits of the act is determined, it
cannot be known what, if any, damage he has sustained. by the breach
of the covenants of warranty in his grantor’s deed.

We do not rest our decision upon the ground that proof that the out-
standing title is in the government is not, in any case, sufficient to show
an eviction. We assume it to be true, as contended by the plaintiff in
error, that where the outstanding title is shown to be in the govern-
ment, that is, in general, sufficient proof of eviction. Radlway Co. v.
Dunmeyer, 19 Kan. 543; @lenn v. Thistle, 23 Miss. 52; Brown v.
Allen, (Sup.) 10 N. Y. Supp 714; McGary v. Hastings, 39 Cal. 360;
Lambert v. FEstes, 99 Mo. 604, 13 S. W. Rep. 284. But thls ru]e
does not aid the plaintiff in error in this case, because he is, in fact, right-
fully in possession of the land, claiming the mght to a patent as a bona
fide purchaser under the act of congresg, and presumably, on the aver-
. ments of .the complaint, entitled to the rights of such a purchaser. Un-
til his claim as a bona fide purchaser has been determined, there is
under the act of congress governing this case no construvtlve eviction
which settles the rights and. liabilities .of the parties.. The: plaintiff
relies, and probably grounded his action, upon the proviso in the fourth
section of the act of congress, which declares “that nothing in this
act shall, prevent any purchaser of lands erroneously withdrawn, certi-
fied, or patented as aforesaid, from recovering the purchase money there-
for from the grantee company, less the amount paid to the United States
by such company as by this act required.” . This proviso does not add
to or vary the legal rights or obligations of the parties as they existed
at common law. Its purpose was to preserve those rights, whatever
they might be, and not to confer any new right. It clearly does not con-
template that one who, by virtue of his deed and the possession ac-
quired thereunder, is entitled to claim and does claim the rights of a
bona fide purchaser, and who receives a patent from the government
for his land, which is paid for by the railway company, may, after
having his title thus perfected, without cost to himself, recover back the
purchase money paid by him to the railway company or its grantee for
the land. Nor can such a purehaser, while retaining the actual posses-
sion of the land, and claiming, under his deed, the rights secured to a
bona fide purchaser by the act of congress, maintain an action for the
purchase money upon the ground that he had been constructively evicted
by the United States, and has lost his land. He is not on the land as
a trespasser. There has been no eviction in fact or in law. He is in
possession with the consent of the government, with equities under the
act of congress which he is asserting, and which may ripen into alegal
title, and as long as that possession continues, and plaintiff’s claim is be-
ing asserted under the act of congress, an action for a breach of war-
ranties for substantial damages is premature, and it is substantial and
not merely nominal damages which the plaintiff is seeking to recover.

The judgment of the circuit court is affirmed.

v.52F.n0.11—59
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1:'OLERES . OF COovrt—+Fhm-~Fnmne DiscHARGEs, OF, WITNESSES. i

’ .. /The clerks of the fedgral courts are entitled to fees for filing the discharges
] ‘gve’n by the district attorney to witnesses for the government, since Rev. 8t.

U.'8.'§ 877, provides‘thit'such witnesses shall novdepart without leave of the
- court-or the distriét attorney, and it is the: approved practice to give them
written discharges for nse in drawing their pay from jhe marshal. 48 Fed.
‘Rep. 643, affirmed. * -7 ' o oo g

2, Bamp—Friine Reopreds, | ' - o e :

.- Although there is no ‘law expressly requiring theé clerks of the federal

courts to take receipte fram the United States collector for fines paid by per-

song sentenced f,or,.v.iog jtion of the internal revenue laws, yet, as such re-
cei?t‘s are necessary Tor'the proper settling of the accounts of both clerks and
collectors, ithey are* papers,” within the'meaning of Rev. 8t. U. 8. §:828, cl.

Bw%zyiq . fees to the glerks for filing:“a. declaration, plea, or other paper.”.

48 Fed. Rep. 643, affirmed, o o »

8. SaME—REPORT ON ACCOUNTS, | o S

Under'the rule of ‘cbutt requiring ‘the ‘distriot attorney to examine the ac-
counts of the marshel;:clerk, and commisgioners,.and make a written report
thereon to the court,.such report, though not required by statute, becomes
a part of the records of the court, and the clerk 15 entitled to a fee for filing
the same. 48 Fed, Rep; 643, affirmed. -~ - : ' R

4, SAME—CERTIFICATE ;OF: ALLOWANCE OF ACCOUNTR. - . )

. Act.Cong. Feb. 22; 1875, requires the accounts and vouchers of the marshal,
. ¢lerk, and district attorney to be made out in duplicate, the original to be for-
*warded to Washington, and the duplicate to be retained by the clerk; the pa-

pers forwarded to: be accompanied. by a certified copy of the order of allow-

... ance. Held, that the latter paper is no part of the vouchers required to be

‘made in’ dup‘xycat,’é, and hence the clerk is not entitléd to & fee for duplicates
... thereof. 48 -Fed. Rép. 643, affirmied. IR .

5. SAME—ENTRIES OF SUBMISSION AND: APPROVAL OF ACCOUNTS. e

Under Aet Cong. Feb. 22, 1875, requiring the official accounts to be pre-
sented to the court in the presence of the district attorney or his assistant, it
is necessary that an-entry should be made, showing such submission; and the

"+ clerk is entitled to.a fee for making the same, as well as for entering the sub-
., 8equent order of approval or disapproval. 48 Fed. Rep. 643, affirmed.

8. SAME—DRAWING' JURIES, o S

“' "Tie elerk ig ‘entitled'to compensation for services rendeéred in procuring the

- names of persons to serve as jurors, and in drawing the juries for the terms
of court in the district, Goodrich v, U. 8., 42 Fed. Rep. 802, followed. 48
. Fed. Rep. 643, affirmed, =~ o s

7. 8AME—DUPLICATE VOUCHERS OF ACCOUNTS. E

The clerk is entitled to fees for filing the vouchers and duplicates accom-

. . panying the accounts of the marshal, since, by the instructions of the depart-

.- ,ment of jusiice, he ig required, when sending forward the originals, to cer-

‘%ify' télat duplicates thereof are on filé in his office, 48 Fed. Rep. 643, af-
5o firmed: L s, YO ~ w
8. 8aME—Copry oF Baiy, Boxp. oL

SO T N i

_. Rev. 8t. U. 8. §1018, authorizes the sureties on,a bail bond to arrest their
" principal, and to deliver him'to the marshal before a'judge or committing of-

ficer, and requiras ithié: Jatter, on request of the sureties, to enter their exon-

eration upon the jre¢ognizance or.a certified copy thereof. ~ Held, that the

clerk is not entitled to & fee from the government for making a certified copy

for this purpose, as'the surbties themselves should pay him for the same. 48

Ted. Rep. 643, afirmed.: v ‘ .



