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Rock Israxp NAT. Bank v. J. S. Keator Lumser Co. ¢ al.
(Ciroust Court N. D. Iitinols, 8. D. October 31, 1802,

RamovAL oF Cavuses—TIME OF APPLICATION. ' ‘ X :
Under Act. Cong. Aug. 13, 1888, § 8, (25 St. at Large, p. 438,) which provides that
a defendant may remove a cause at the time or befcre he 18 required by the state
law or ruls of court to plead ot answer, a petition for remowval filed after the stata-
tory period for answering has expired comes too late, even though flled within the
time allowed for answering by order of court, where such order is based on a stipu-
lation entered into after expiration of the statutory period. . -

In Equity. On motion to remand. Motion granted.

Sweeney & Walker, for complainant., - ‘

W. H. Moore, for the J. 8. Keator Lumber Company.
- Miller & Starr, for Thompson & Root.

BropeErT, District Judge. ‘This cause was originally commenced in
the circuit court of Rock Island county, in this state, and removed to
this court on the petition of the defendants Thompson & Root. A mo-
tion is now made to remand the same upon two grounds: Firg, that
the petition for removal was not filed in apt time; second, that no sepa-
rable controversy is shown in the case which justifies the removal of the
case in behalf of the defendants Thompson & Root. The record shows

' that the defendants Thompson & Root were brought into the court as
nonresidents by publication of notice under the laws of the state of Illi-
nois in regard to chancery practice; that, by the published notice, these
defendants were required to appear in the case on the first day of the
then next September term of said court, which was on the 5th day of
September, 1892; that said notice was published in time to require the
defendants to make answer at the time mentioned; that no appearance
was entered by said defendants, or answer or plea filed, at' the ‘time re-
quired by the notice, and under the statute, but that, on the 13th day
of September, a stipulation in writing was made and filed in the cause
between the complainant and these defendants, by which these defend-
ants were given 10 days’ further. time in which to plead in the cause;
and the court, in pursuance of such stipulation, entered an order ex-
tending the time for the defendants to plead 10 days from the date of
such stipulation; and that, on the 22d day of September, the said de-
fendants filed their petition #nd bond for the removal of the cause to
this court. L ‘ . - .

Section 3 of the act of August 13, 1888, determining the jurisdiction
of the circuit courts of the United States, and regulating the removal of
cases from the state courts, (25 St. at Large, p. 433,) provides that a de-
fendant desiring to remove a cause from a state court to the federal court
may do so “at the time or any time before the defendant is required by
the laws of the state, or the riile of the state court in which such suit is
brought, to answer or.plead to the declaration or complaint of the plain-
tiff.” Section 16, c¢. 22, Rev. 8t. Ill., governing the practice in courts
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of chancery, provides that “every defendant who shall be summoned,
served with a-¢opy. of the bill or petition, or notified as required in this
act, shall’ beai)eld to except, demur, plead, or answer on the return day
of the summons;, * * o OF in cage of service by copy of the bill, or
by notice, at the expu‘atlon of the time required to be given, or within
sueh further time as may be granted by the court; -or, in default thereof,
the Bl x?'ay be ‘taketi a8 eonfessed:” Tt is, therefore, cledrfrom the
statutes: of Iiliriois that-these defendants were required to plead; and: by
the*fedm‘l statutes iff tegard to the retoval of chises they were required
o their : appllcatlon,for removab.on the 5th day of September.  But
lt is msmted that, inasmuch as the time for these defendants to plead
was extended by an ordar of court,and application for.removal was made
before the expxratlon of that extension, therefore the apphoatlon for re-
moval was made in apt:time. . I.do not conour:in this view, " The stat-
ute requiring the application for removal. to.be made at or before the
time the defendant is required to plead has been held to be imperative.
Austin v, Gggan, 89 Fed, Rep. 626; Velie v. Indemnity Co., 40 Fed. Rep.
54a;, ngers Y, Yan Nortwick, 45 Fed .Rep. 518. - These defendants, then,
werxe in default,,and had.lost their right of removal on the 18th day of
Se,ptembqr, ﬂhep the ryle extending the time to plead was entered in
pursnapce of the stipulation.of the complamant ‘and I cannot see how
this stlpu]atwn, or the qrder. of court made in pursuance thereof, can be
‘construed, to restore to t,l;e defendants the. right of removal which. they
had lost. . ,’I‘he complainant may have been entirely willing that these
defendants should have the right to put in any defense which they might
'have in the state court, but a mere agreement to that effect is not and
‘cannot in justice, be held to waive: or, restore to the defendants the right
of removal which they, had lost. For these reasons the motion to re-
mand is sustamed without  considering or passing upon. the question
whether or not the cage, presents a separable cause of action which would
entitle these defendants to remove the.case. ‘

" O’Kiys et al. v, CANNoN o al.
(C‘f/rcuit Uou'rt, D Mam«ma November 14, 1893.)

1. erm'mm Tmn—-—Mmme Cm;n—Pnnmmp—-—A,r,ﬂLneuxom oF Faor AND Law,
In & suit to quiet the title 16 certain mining lands, an allegation in the answer that
the lands do not contain known minerals in lode deposits, of suﬂlcxent value'to pay
.. dor working them, is & gtatement of fact, not.a conclusion of law.
2. S
Y An allegatiou that respondents are ovVuei‘s of said la.nd by virtue of a cert.ain con-
" wveyance i8 a.conclusion!of fact, and ‘not; of law:
8, SAME—DATE, OF APRLIGATION ¥OR A PATENT. ...
’ An allegation that the respondents’ applieation fora ‘patent to the premlses as
i placer ground 'was made before the location df a lode: alleged to exist therein i-
., sufficiént, without alleging the date of such applicatmu. . -
4, Bame—LaXNps wiTHIN CITY LIMITS.
- An sllegation that the lands are within the' corpora.be limits of a city, and that
.- ‘the respondents are the owners and !d¢cupiers.of the ‘surface, without any claim



