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fault has bedn, that of passive acquiescence in followirig the movements:
of the'tugd) ' These expressions were addressed to the case:in:; hénd, and:
oughtmot to be miscohoeived.' -In that case the tugy instead of observing
4 local law which requirdd: vessels: toi be navigatdd alongithe middle of-
the river; had taken the tow on one iside of theschandel.; . The cause of
thelcollision, however, iwag:a rank sheer; culpably made by the tug just
a8 she. brought -the “tow: tiehrly opposite: another vessél proceeding in a
corirary ‘ditection. - The tow ported ber-helm, and 4id all in her power
tocourteract-the favlt.of thetug; but without avail;: and in the opinion,
this: circumstance is commented on:as controlling.. What the judgment
really decides is that the tow was not responsible, wholly. or:in part, for
the: consequences of a remote fault, comxmtted by steenng after the tug
outsideithe midchannel of the river, . = -

. The officers anid crew of the Niagara were none the less the agénts and
servamtp of that vessel, bBeanse in performmg their duties in navigating
her they, took their ordef'a; from the master of the Charm. Conséquently,
the Niagara, bacause of their participation in the faulf by which the Ex-
press: was injured, is Jomﬂy liable with the tugs for the. injuries. done to
the Express. - Both ‘tugs:ate liable, because they were.engaged in a joint
undertaking; were the' property of the'same owner, and the colhsmn was
caused by the concurrent negligence of the master of each. - *

- The ‘deerges; below propierly apportioned . the damages for the injuries
of the Express between the Ningara and: the tugs, and divided the dam-
ages sustained by the Niagara betweenithat vessel and the two tugs. The.
decrees are affirmed, with.the costs of this court to the owner of the Ex-
press. ' As between the other parties, no ¢osts in-this court are allowed..
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MCCALDIN a al ‘o THE Icw KING.
In re chxmu;ooxmn STEAM ToWAeh: Co.

o (Dixt*rict C’ourt, & .D New Yoﬂc Decembeti 1892)

CoLLIsYON — Smm me.s Mnn'rme - INSPEG’I‘QRS Rtmns - chnssm aron
TIMELY, SIGNA.LING :
‘The steamh'tug MéC‘aldui Brothers, goingK D, the Hudson withouta'tow, met
‘nearly head and head the/stedm tug Iee King, with a tow'en a hawser, just
-below. Anthony's Nogp. ;i &t. was flood tide: om: whxch tide it is the custom; for
boats gpmﬁ ur in that neighborhood to take the m1ddle of the river, ‘The
“‘captain’and pilot of the Mc(’!aldm Brothers were under the infludhice of lquor,
' ‘and that boat sheered to:thu east side!of the river,ioni which side the Ice
- . King was coming down‘ Neither of  the. boats blew whistles, in accordance
. with the inspectors’ rulés, though each was visible o the other when half a
* mile away. The McCalHin Brothérs wall‘struck on' ‘bér port bow, and sunk.
_Held, that thé chief fault. for' the’ collision lay .with the: McCaldiu Brothers;
but that a8 it was impossible to find that. the givingef a. ting;a!y pignal by the
Ice Klng might not have been of use m prevezmng the mon. held that
both véssels were liable. (R



" THE ICE KING. = .5 895

In Admiralty. - Libel by James McCaldin and another against'the
steam tug Ice King'to recovér damages suffered by the steam thg Mec-
Caldin Brothers ina collision between the.iwo ‘boats.- The Knicker-
bocker Steam Towage Company, as owner of the Ice King, filad a
petition for limitation of liability. Limitation allowed and decree. for
hbelant for one half the: damages. - - A ‘ SRR

! Carpentér & ‘Mosher, for libelant. Sat :

McC'arthy & Berier, for clalmants and petxtmners.

Bnown, Distnct Judge. AL htt]e after 11 o’clock on the mght of
October 6, 1891, the steam tug Ice King, ‘having & barge in tow on a
hawser: of about 80 fathoms, in 'commg down the North: river, after
roundmg Anthony’s Nose, whére the river is not over 600 yards wide,
came in collision with the steam tug MeCaldin. Brothers, which was
going up ‘the North river and was looking for a boat which she was to
take out of a tow coming down. The stem of the Ice King, pointing
nearly straight down river; btruck the port bow of .the McCaldin Broth-
ers,;. which. was heading probably some three or four points towards the
the edst shore, from the effects of which the McCaldin Brothers' sank
before she was able to reach the western gshore of the river, and two of
the crew were drowned. ‘The first above libel was filed: :to. recover the
damages to the tug, and the owners of the Ice’ King subsequently filed
their petition for limitation. of liability, and at the same tlme demed
that the collision was by any negligence of their tug. .

Upon the conflicting testimony, I find the following facts. (1)-, That
the tide at the time of collision was running at:ledst two hours flood;
(2) that by the understood practice of ‘boatmen, the proper -course
for the MecCaldin Brothers 6n the flood tide was nmear the middle of the
river, leaving the easterly shore for the benefit of tugs, with tows, com-
ing down around Anthony’s Nose; (3) that the place of "collision was
not more than 800 feet from the easterly shore, and not more :than an
eighth of a mile below Anthony’s Nose, as must be inferred not merely
from the:direct testimony, but from the place whére:the wreck was
sunk.on crossing:the river, to mt, considerably above Anthony’s Nose;
(4) that no signals were. given!by either boat to-the other ‘until they
were within 200 or 250 yards of each.other;: (5) that the McCaldin’s cap-
tain and pilot.were under the influence of liquor; (6) that both:tugs
were in a position to show:eachi other their colored lights wheh 6ver a
half mile distant from each other; the :McCaldin Brothers being: then
towards the wésterly sidé of mid river, but working:over gradually to-
swards the easterly shore;:dlong which the Ice King wids proceeding;(7)
ithat the: MtCaldin Brothers showed her -green light tp:the:rel light of
+the: Ice! King;-before the Ice King had: got. around Anthony’s Nose;j: hut
afterwards showed her greeh:light to.the.pgreen . light: of:the .lece.King,
until the MeCaldin Brothers, by working over to starboard and porting,
showed her red light, when near the Ice King; (8) that the McCaldin
Brothers was in fault for going over to the east side of the river on the
flood tide, so as to interfere with the usual course of the Ice King; she
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probitbly went there toisee if 'the Yoat shei.wad In!sdarch :of was intow
of the TeeKing, -alidshd was' also-inr fault-for not signaling at a;proper
distanes} (9) that at-ho:time when the boataiwere within-a' guarter 'of &
mile bf éach-dthet, atid probably upwards of a'¢uarter of a. mils, was the
green:light of the McCaldin Brothers as muchas ai'pbint: on: the star:
board bow of the Ice King, as is  apparent froor consulting: a chart of the
channel of the river; and the omission of any' timély sigral by the McCal—
din Brothers was alsocswidlation! ofithe inspectors’ rules.. "/ u»

Considering that the McCaldin Brothers is chiefly to blame for tbls
collision, I have hésitated ‘much in detbrmining whether thé nonebserv-
ance of=the inspectors’ rules dught tb beideemed :a proximate cause of the
collisionin the present case. But:lI find it impossible to hold that -the
giving of the required: signal by the:Ice King .woeuld not probably have
been of any use; still less, to say that it could not possibly have been of

The Penmylvanw, 19 Wall.! 125 136; 17w Dentz; 29: Fed. Rep

528 NP

It is clear from the testlmony that the pilot: of the McCaldm Brothers
was- navigating mnder'a misapprehension asito thé state of the: tide;
and- that. he was going over to.the east shore; conceiving the tide to
be ebb, where he says he would mot:have gone had he known the tide to
be flood.  A:'timely whistle from ‘the Ice King, whether of one blast,
or of two blasts, would: have miade known her:intention to -the Mc-
Caldin Brothers, and would naturally have tended: to correct her pi-
lot’s mistake, It.cannot be said- that the rules as to giving signals
are not .designed to-corréct gross mistakes,: -or -even stupid blunders.
They are prescribed for:the very: purpose of coming to a common uh-
derstanding and. of preventing mistakes, whether. slight or gross.: Fhe
Connecticit, 108 1 U. 8. 710, 7185 :The Olara and The Reliance, 49
Fed: Rep: 765, 767, 768; The T.!B. Van Houteny:50 Fed. Rep. 590;
The Amos. C. Barstow, Id. 628. . The courseiof the two boats was so
nearly head and head:that they cahnot bé exempted from. the operation
of the rules.: Evén-the:pilot .of thé Ice King estimates that:the dis-
tance they :would ~have passed and. cleared. each’-other, had nhot the
‘McCaldin Brothers made her sheer. to.starboard; as he alleges she did,
would only have been some: 75 to 100 feet. - For some time, there-
fore, they must have been very nearly head andi'head, and the -obli-
gationi: to give txmely sighals was equally. obligatory on: each. I-.do
not find ‘that any of the cases cited: bythe- clalmants Would excuse
thé* Ice King's omission of the signal.: B

+Lam obliged, therefore; to hold both  vessels respon51ble, and to al-
Iow ‘the McCaldin Brothers to recover one half~her damages, not ex-
"ceedmg, however,  the stipulated: value of the Toe King and her freight
-in: limitation of her habxhty, to which I find the owners entitled, or
tf other clanns appear, her pro rata of such- value.
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