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" In.asult for collision otcurring In New York harbor between a steamer and a
-7+ ptesmship in charge 'of t¥o tugs, the latter thieo at no time moving more than two
knots an- hour, exclus[i,_xpégt,?e current, it appeared that the steamer might have
so shaped hé¥ coutse whén hdlf &' mile away a8 to easily avoid darnger of collision,
but the district court found that the vessels wienld have safely passed starboard to
starboard had not one of the tugs, owing to inattention to the steamer’s move-
.. Jents, hauled off strongly to starboard and been followed by the ship; that there
" ¥was no proper lookout dh{éi*t_,ﬂqr of the tugs or the ship; and that those in charge
were inattentive td the slftdls-of theé steamer, ~ Held, that on the facts found the
¢ . gteatner must ‘b acquitted of fault, for, if pegligent in the beginning, her negli-
o gence wasnot 8 proximate cawse of the collision. : :
8. BampLBuir PARTIOIPATING IN Tve's FavLr, = o '
o A steamship was en ‘{5 tow by two tugs under an agréement that the tugs
" ‘ghotild "hdve practical ‘command of her, and the master'of one tug stood upon the
" 'ship’s deck beside ' thié shlp's' master and delivered orders, which were communi-
“-éuted by the 1dtter to the'ship’s crew. - A fault-was dommitted by the other tug,
whereln it was followed b%the ship through orders thus delivered, resulting in a
collision with a steamer, eld, that while the tug was not the mere agent of the
ship so as to render the latter liable under the rule of respondeat superior, yet the
ship was a ﬁarticipant in the fault, and on that ground was liable with the tugs.
The Doris Hckhoff, 1 C. C. A. 494, 50 Fed. Rep. 134, 1 U. B. App. 129, distinguished.
8. SaME.

Both tugs were liable because they were engaged in & joint undertaking and be-
longed to the same person, and the collision was caused by the concurring negli-
gence of the masters of both.

¢. SAME—APPORTIONMENT OF DAMAGES. .

Under these circumstances, the decree properly apportioned the damages of the
steamer between the ship and the two tugs, and divided the damages received by
the ship between herself and the tugs.

5. SaME—APPEAL—RREVIEW—CONCLUSIONS OF Facr.

In a collision case the district court’s conclusions of fact will not be disturbed
when they involve doubtful questions of fact depending upon testimony which is
quite conflicting, and upon the credibility of the witnesses examined in the pres-
ence of the court.

Appeals from the District Court of the United States for the Southern
District of New York. Affirmed.

For opinions delivered by the court below, see 44 Fed. Rep. 392, and
46 Fed. Rep. 860, where the facts are fully stated. '

F. Bronson Winthrop and Lewis Cass Ledyard, for the Niagara.
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.. Harrington Putnam, for the Express. .
.- Pranklin A. Wilcoz, for the Charm.

. Edward L, Owen, for the Starbuck, SRR
- Before WALLACE and SHIPMAN, Circuit J udges

WALDACE, ClrcmtJ udge. These causes arise out of a colhsmn wbich
took place December 2, 1889, in the East. river, just above Corlear’s
Hook, between the steamer Express and the steamship Niagara, the lat-
ter being at the time in tow of two steam tugs, the Charm and Starbuck.
A libel was filed by the owners of the Niagara against. the Express, and
on the petition of the owner of the Express the two tugs were also
brought in as respondents. A: libel was also filed. by the owner of the
Express against the Niagara and the two tugs. The distriet court dis-
missed the libel against the. Express, and decreed in-favor of her owner
against the Niagara and the two tugs, and in favor of the owner of the
Niagara for half her damages against the two tugs, adjudging that the
Niagara and both tugs were in fault for the collision, and that the Ex-
press was not in fault. The owner of the Niagara and-the owners of the
tugs have appealed

There is much in the record to suggest that the Express was culpable,
a8 well as the other vessels, for the collision, and we have reached a con-
trary conclusion with considerable hesitation. During the operation of
turning the Niagara areund, she and the two tugs were practically a
stationary object, and from that time until the collision their speed was
not more than two knots an hour, exclusive of the current, which was
about & mile an hour. The Express was a fast and powerful steamer,
equipped with twin screws to facilitate her movements; she was unin-
cumbered, being on an.excursion trip merely to test her speed and
qualities; the weather was clear; she saw the other vessels half a mile
away, and there was ample sea room on either side of them to avoid
them, and no intervening obstacle; and although they did not answer
her signals, and were inattentive to her movements, and supinely acted
on the assumption that she would keep out of their way, she could have
shaped her course sufficiently far on either side of them, when sufficiently
far away, to obviate any risk of collision, and perhaps ought to have
done 80 when she slowed her speed after her last signals were not
answered. Nevertheless, the learned district judge before whom - the
cause was tried in the court below found in substance, as appears by his
opinion, that the collision would not have taken place, and the vessels
would have safely passed each other starboard to starboard, had not the
Starbuck, owing to inattention to the movements of the Express, hauled
off strongly to the starboard, and been followed in that movement by
the Niagara, when the vessels were 8o near together that the.Express
could not avoid collision, notwithstanding she immediately reversed her
engines. The proofs ful]y sustain the findings, stated in his opinion,
that there was no-lookout proper -on eitherof the tugs or on the Niagara,
and that.those in charge of the Charm and the Niagara were inattentive
to the signals and movements of the Express. His ¢onclusions in- thesa
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particulars cannot safely be disturbed by this eourt, as they involve
doubtful questions of fact, upon which the tesblmony is quite conflict-
. ing, and depending upon the credibility of 'the witnesses' who were ex-
amined in his presence. ' Cooper v. The Saratoga; 40 Fed. Rep. 509;

The Thomas Melville, 37 Fed. Rep. 271; The Francis T. Nicholls, 44 Fed.

Rep. 802. " Acceptmg thess: concluslons of fact ‘as correct, the Express
must be’ acquitted of any’fault contributing to the collision. - If she was
culpable in’any other !espects her fault was innocuous, because not a
proximate cause. ' :

‘The Niagara was ‘condemned in the court below for several faults,

among them for following-the: Starbuck, when the latter-made the fatal
movement (o starboard: whieli brought about. the collision. - The proofs
indicate that the arrangement for the performance of the towage service
contemnplated that the officers and men of the' Niagara should participate
with the tugs in her navigation, and that the master of the Niagara
should allow the tugs to'have practically command of her. "From the
time the tugs took the:Niagara intow, the captain of the Charm stood
upori the Niagarals bridge by the side of the master of the Niagara,
and gave such instructions as he thought proper to the mas :r of the
Niagara, and the'latter commiinicated -the instructions to the officers:and
mén. . The order by which she was starboarded, to follow the final
movement ‘of the' Starbuck, was communicated by the master of the
Nl(?gara to" her quartermaster, who was at. the wheel and executed - the
OI’ er ‘ !
Tt ie settled. law i Ehis country that & tug, under the ordma.ry towage
contract; is notthe agent-ot servant of theitow in pérforming the service,
bus: is‘an‘independent:contractor; and - consequently thiat the tow is not
liable, ‘upon the- rale respondeat ‘superior, for any loss octasioned by the
faulty: navxgatlon of: the tug. - But none of the adjudged cases decide
that a tow is not responsible for the consequences of & collision between
herself and another. 'vessel, when, by the' conduct of het own agents or
servants, she has'been- gullty herSelf whether alone or by part1c1pat1on
with the:tug, of the wrong: of negligence causing the collision. She is
not: responmblé for the misconduct of ‘the tug, but is for her own mis-
conduot. ' The circumstance that her officers and crew are-aboard of her
at the:time, and assisting in-’her navigation, does not make her liable
for the consequences of ‘ia collision. But if through their fault, either
of omission or commisgiony she collides with another vessel, she is an-
swerable, and cannot escape liability because at the time she was in tow
of a tug. This is so, because all those who participate in a wrongful
acty-either of malfeasance or misfeasance, whether they are principals or
are merely agents or servants, are jointly and severally liable for the
conSequences.

+The earliest reported decialon in this country in which these questions:
were ‘considered is Sproul v. Hemmingway, 14 Pick. 1.. Iu that case, a
bng towed astern by & steamboat upon-'the Missjssippi river was brought
in collision with a schooner lying atanchor.: There was evidence tending
to show that, in consequence of the negligence and bad- management of
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those who had the care and conduct of the steamboat, the vessel in
tow, without any culpable negligence or unskillfulness of those who
had charge of her, was thrown out of the track of the steamboat, and so
caused the collision. The jury were instructed in the court below that
if the collision took place through the negligence, unskillfulness, or mis-
conduct of those who had charge of the steamboat, the owner of the brig
was not liable. The appellate court, Chief Justice. SHAW delivering the
opinion, applying the rule of respondeat superior, sustained the correct-
ness of these instructions. In the course of the opinion he pointed out
some differences between the case of a vessgel towed astern and one lashed
to the tug, using the following language:

* “Oniboard the ship towed' astern by means of a cable, something may and
ought to be done by the master and crew in steering, keeping wateh, ob-
serving $he obeying orders and signs, and if there be any want of care and
skillfylness in the performance of those duties, and damage ensue, then the
case we have been considering does not exist; the damage is attributable to
the master and crew of the towed ship, and they and their owners must sus-
tain it. *°'% % Then, supposing all duties faithfully performed on bodrd
the towed vessel, and the damage to be caused by the negligence or miscon-
ductiof the master and crew of the steamboat, there is:no difference between
the case of the side ship, which is wholly passive, and the ship astern, which
is partially so.” .

In the dase of The John Fraser, the first adJudged case in which the
questions were considered by the supreme court, (21 How. 184,) the
collision was ‘between a vessel in tow by a steam tug and a vessel at an-
chor, in which both the tug and the vessel 'were in fault. The court ex-’
oherated the tow, because it appeared that she had not been guilty her-
self of any fault or negligence; but the opinion implies that she would
not have been exonerated if she had not adopted active measures herself
to prevent collision. The court said: !

“It is indeed said by some of the witnesses that if she had put her helm to
the larboard, instead of to the starboard, as'soon as she was cast off, she might
have passed in safety on the other side of the James Gray, but the weight of
the proof is clearly to the contrary, and we are convinced that she adopted
the only chance for safety by putting her helm to starboard, and endeavoring
to pass on the sanie side that the steam tug had passed.”

The case of Sturgis v. Boyer, 24 How. 110, in which the collision was
between a ship in tow of a steam tug to which she was lashed and a
lighter, contains a discussion of the general doctrine, and the opinion
cites and follows Sproul v. Hemmingway and The John Fraser. In The Vir-
ginia Ehrman, 97 U, S. 309, the collision was between a ship in tow
of a tug-and’ a dredge lying at anchor. ' Both the tug and ship were
held to be in fault, the tug because she unnecessarily took the ship into
too close proximity to the dredge, and the ship because she ought to
have observed the dredge and avoided her by porting her helm. Some
expressions in the opinion in the case of The Dorig Eckhoff, recently de-
cided by this court, (1-U. 8. App. 129, 1 C. C. A. 494, 50 Fed. Rep.
134,) may be ‘taken to imply that the tow is not hable for the conse-
¢tences of ‘a collision between herself and another vessel, when her only
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fault has bedn, that of passive acquiescence in followirig the movements:
of the'tugd) ' These expressions were addressed to the case:in:; hénd, and:
oughtmot to be miscohoeived.' -In that case the tugy instead of observing
4 local law which requirdd: vessels: toi be navigatdd alongithe middle of-
the river; had taken the tow on one iside of theschandel.; . The cause of
thelcollision, however, iwag:a rank sheer; culpably made by the tug just
a8 she. brought -the “tow: tiehrly opposite: another vessél proceeding in a
corirary ‘ditection. - The tow ported ber-helm, and 4id all in her power
tocourteract-the favlt.of thetug; but without avail;: and in the opinion,
this: circumstance is commented on:as controlling.. What the judgment
really decides is that the tow was not responsible, wholly. or:in part, for
the: consequences of a remote fault, comxmtted by steenng after the tug
outsideithe midchannel of the river, . = -

. The officers anid crew of the Niagara were none the less the agénts and
servamtp of that vessel, bBeanse in performmg their duties in navigating
her they, took their ordef'a; from the master of the Charm. Conséquently,
the Niagara, bacause of their participation in the faulf by which the Ex-
press: was injured, is Jomﬂy liable with the tugs for the. injuries. done to
the Express. - Both ‘tugs:ate liable, because they were.engaged in a joint
undertaking; were the' property of the'same owner, and the colhsmn was
caused by the concurrent negligence of the master of each. - *

- The ‘deerges; below propierly apportioned . the damages for the injuries
of the Express between the Ningara and: the tugs, and divided the dam-
ages sustained by the Niagara betweenithat vessel and the two tugs. The.
decrees are affirmed, with.the costs of this court to the owner of the Ex-
press. ' As between the other parties, no ¢osts in-this court are allowed..
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Tmn IGE Kme.
MCCALDIN a al ‘o THE Icw KING.
In re chxmu;ooxmn STEAM ToWAeh: Co.

o (Dixt*rict C’ourt, & .D New Yoﬂc Decembeti 1892)

CoLLIsYON — Smm me.s Mnn'rme - INSPEG’I‘QRS Rtmns - chnssm aron
TIMELY, SIGNA.LING :
‘The steamh'tug MéC‘aldui Brothers, goingK D, the Hudson withouta'tow, met
‘nearly head and head the/stedm tug Iee King, with a tow'en a hawser, just
-below. Anthony's Nogp. ;i &t. was flood tide: om: whxch tide it is the custom; for
boats gpmﬁ ur in that neighborhood to take the m1ddle of the river, ‘The
“‘captain’and pilot of the Mc(’!aldm Brothers were under the infludhice of lquor,
' ‘and that boat sheered to:thu east side!of the river,ioni which side the Ice
- . King was coming down‘ Neither of  the. boats blew whistles, in accordance
. with the inspectors’ rulés, though each was visible o the other when half a
* mile away. The McCalHin Brothérs wall‘struck on' ‘bér port bow, and sunk.
_Held, that thé chief fault. for' the’ collision lay .with the: McCaldiu Brothers;
but that a8 it was impossible to find that. the givingef a. ting;a!y pignal by the
Ice Klng might not have been of use m prevezmng the mon. held that
both véssels were liable. (R



