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1. PATEN?TS FOR INVENTIONS-—~ANTIOIPATION—~PRIORITY OF INVENTION—PRESUMPTIONS.
- Letters patent No, 804,868, to. Henry Root, for a track brake for railway cars, was
not anticipated by the prior patent issued to Patterson September 25, 1888, for the
Root patent was issued after a hearing on an‘interference therewith in the patent
office; and in guch, cases, if the two patents cover the same inyention, the issuance

: ?f thet-'oliz‘sh' one 18 prima facle evidence that the patentee thereof was the first
: inventor. . o . -

2. BAME—IXVENTION—AGGREGATION—CAR BRAKES. ‘ ¢
The Root patent ia not void as being'a mere aggregation of old elements, for the
., brake consigte. of two toggle. levers, one operating upon the other, which is at.
. tached to the shoe, thus achjeving a new and useful result, sufficient, when aided
by the préstmption of novetty and utility arising from the issuance of the patent,
to sustaih the game, 7. i =, 0 0 T T B :

8.. BAME—INFRINGEMERT—COLORABLE DIFEERENCE,

-7 The patéht is infringed” by & car brake which s the samé in construction and
operation, ex¢epting that in-the patent the first toggle lever is. connected directly
with the rock shaft, while in defendant’s device it {8 connected therewith by an in-
tqrmedigw‘tl'dﬁ orlink. - - . '

_In Equity. Bill by the Pacific Cable Railway Company against the

Butte City Street Railway Company for infringement of a patent. De-
cree for complainant.

'~ Wm. F. Booth and Dizon & Drennen, for complainant.

Geo. H. Knight, F. T. McBride, and Geo. Haldorn, for defendant.

Krowres, District Judge. Plaintiff is the assignee of patent No.
304,863, issued by the United States:to one Henry Root for a track
prake for railway cars. - Plaintiff sues defendant in this action for an in-
fringement of these letters patent, The suit is one in equity, asking for
an accounting from defendant for the profits it may have derived by the
use of said.brake, and to restrain defendant from any further use of said
brake device, and for other relief. The defendant makes several defenses
to this action of plaintiff. They are: First, noninfringement of said let-
ters patent; second; anticipation. of the device named in the patent; and,
third, that the claim of plaintiff iy for.an aggregation of elements, and
not patentable... . o e ' : SRR
+ .Congidering the first defense, it appears-to the court from the evidence
that. the two-byakes of plaintiff and defendant respectively are substan-
tially the same. - They are used in the same way, and iniended to accom-
plish the game end. -There i no pretense on the part of defendant but ali
the mechanical .contrivances in the one are the same as those in the other,
gave a8 to one feature. This feature is the manner in which the knee tog-
gle levers-in each brake are connected to a rock shaft. - Each device has
what is called a rock or rocking shaft, and each has knee or toggle levers
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attached to a block or shoe which presses upon the railway track. In
complainant’s deviee-thedoggle lever, Q, ta whiohsare attachéd the other
toggle levers, which are attached to the shoes, is connected directly with
the rock shaft of its device, while in the device of;defendant the toggle
lever, Q, is attached to a rod, which is attached to the rock shaft. I
cannot see that in the operatlon of the brake this rod acts in any other
way than as a means of connection with the rock shaft. It is, then, a
means, of making an indirect connection between. said toggle lever, a;nd
said rock: shaft, instead of:a.direct one. " The witness for the mmplam-
ant, William H, Smyth, said 1a his ev1depcé o

“Compgnng the defendant’s construction, as [llustrated in the drawing,
Exhibit with this description of the patent, I find essentially the same
construction as described in the patent, a slight moditication, however, being
introdueed, to conform tothe reguirements of the particular cartrack to which
the brake #echanism is atthched, * * * ‘The modification which I have
described 'inng wisp chahged the: principle of the brjke mechanism, or its
method of operatmg, from that described in the patent, Exhibit A.”

In the gvidence of Jesse M. Smith, mtness for defendant, the only
thmg which he claims a8 connected w1th defendant’s devide that makes
it different from plaintifPs device is that in"tHe brake as constructed by
defendant the brake might be separated from the rock shaift, and op-
erated by another appliance, or.one could, be separated and one oper-
ated. It s not pretended However, that defendant’s brake was oper-
ated by any other méans than the rock shaft; only that it might be
otherwise operated,—how, does not fully appear, It would appear to
me, then, that, Hs operated 'the two"dévices are gubstanhally the same.

" The c0nnect1ng tHe- ‘toggle lever, Q, with the 'rock shaft by means of a
rod or “link,” as it is sometimes called, is only a colorable variation from
the device,of;»plaintiff, ‘and’ does not prevent the device or mechanical
structure of defendant from being substantially the'same as that of plain-
tiff, and an infringement:thiereof;  Ives vi Hamzlton’s E’:c ry 92 U. 8. 426;
Mackine Co. v. -Murphy, 97 U..8. 120, .+ .-

.1 do mot think there is!any device Whlch fully dntlclpates plnmtlﬁ"s,
unless it-be:that of the patent of Patterson. : That toggle joints were used
before is abundantly established. They wére uséd in printing, and hay,
and 'perhaps other, presses. But it does not appear that they were ever
used in the manner as here used by plaintiff, in a. cat'brake, unless they
were 80 used in the Patterson device. . They were never used to produce
the result achieved in these brakes, and no device is shown that had the
form of this.  Bhere may'be a patentable invention discovered when old
dlements are so combined a8 to produce & new and.useful result. ' Loom
o, v. Higging;” 105 U. 8. 591. This, I think, wocciirred in these car
brakes. . Did’the. Patterson 'brake' anticipate that of plaintifi?* That
car ‘brake is very similardin gbme respects, if-not iriall, to that of plain-
4iff. - The witness Jesse Mu:8mith in his cross-examination says “that it
i8-his opinion. that the formiof connection in the:Patterson brake is not
strictly an equivalent for:that in the patent of plaintiff.” I-am not pre-
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peired to say that the'two brakes are'not substantially. the same. - Both
pefform the ‘sdme functions'in about the same way. 'I.am not, hows
qver, forced to decide g8 to the" substantlal 1dent1ty in méchamsni ‘of
these two brakes. Thereis anothdr poirit more sansfactory‘to me upon
which I can rest my decision. . The evidence is uncohiradicted that
Henry Root, the patentee of plaintiff’s patent, had as early as 1882 pre-
pared a- model of his brake, and 'ih 1883, ‘early in the spring, had put
his 1nven£10n into practical use upon sorne of the street cars in San Fran-
cisco. Patterson made his apphcatmn ‘for hiis' patent on February 10,
1883, and the patent bears date of September 25th of the same year.
There is no evidénce of any conmection between Root and Patterson.
The first lived and made his model i in San Francisco, Cal., and the latter
in Philadelphia, Pa. 'We have here presented the questlon of priority.
Which one of these must be considered the first inventor? “The settled
rule of law is that whoever first perfects & machine is entitled to a pat-
ent, and is thé real inventor.” 'Reéd v. Cutter, 1 Story, 600; Agawam Co.

Jordan, 7 Wall. 602; Loom Co. v. H'ngms, 105 U. 8. 580 Whitely v.
&oayne, 7 Wall. 685. “There is but one isste of fact in-ah interference
suit. That issue relates to the dates wherein the interfering matter was
respectlvely invented by the interfering inventors. If the complainant’s
invention is the older, the defendant’s claim is void for want of novelty.”
Walk. Pat. § 817. " There is no evidence as to when Patterson perfected
his machine orinvented the same. The granting of letters patent by the
commissioner of patents, when lawfully exercised, is prima facie evidence
that the patentee is the first inventor of that which ‘is described and
claimed in them. Seymour v. Osborne, 11 Wall. 516-538. Where
there is an interference claimed before the’ commisgioner of the ‘patent
office, “the decision of the commissioner is prima facie eviderice in' favor
of the patent last granted, because, it is said, ‘he would not have granted
it if he had ‘not decided it to' be entitled to phonty in'point of date of
invention.” Walk. Pat. § 318; Sewing Muchine Co.'v. Stevenson, 11 Fed.
Rep. 155; Folding Box Co. v, Rogers, 32 Fed. Rep. 695. It would seem
that there were two hearings between Root and Patterson as to interfer-
ence of theirinventions. At the first, Root’s application was rejected; in
the second, this ruling was reconsidered, and a patent awarded him.
Under these circumstances, it would appear that, if there is any inter-
ference between the two patents, the commissioner must have decided
in favor of Root. The commissioner of patents does issue at times two
patents for the same invention, to different persons. In so doing he
must, in effect, decide that the person who obtains the last patent was
the first inventor. The evidence of the date at which Root made his
model and put his invention into practical use is not disputed. Under
these circumstances, I hold that Root was the first inventor of the car
brake in evidence.

I do not think that the point is well taken that this brake is only an
aggregation of elements, and hence not a patentable combination. In
the case of Seymour v. Osborne, supra, the supreme court said:

v.562F.n0.10—55
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ri& Phrticlap-chariges may be 'made tn-the-construction and: operation of By

. old miachine so:as to adapt it to arew and valuable nse nob known before,.
and to which.the ol mpchine had not been, and, could no} be, applied with-
out these changes; aud under thegecircumstances, if the machine as changed"
and modified produges 2 new and useful résult, it may be patented, and the’
patent will be upheld under exisbing Taws,» * © - ot T
. It seema fo me that this/was what Was done in this. patticular patént.
It is in gvidence hat. in Sen_Frangiico there had been a brake con-
structed, ,somewha‘tnlglgq ‘this, bm“hg,(vmg only one pair of toggle levers’
DI SR i S AR [V M RTINS U , =B
to oneé ghoe. , In this there are twe. pairs of such levers, and. a hew and

useful vesult iareached. It in notthe case of an aggregation of elementy

or parts,. ;An aggregation not patentable is one where éacli part per:
forms its own function ,indepgndently of the other parts, and no.new
yesult.is produced. ' Hailes v. %Wor’w% Wall, 858; Reckendorfer v,
Faber, 92 U, 8, 847., While in this case the parts are old, a new and
ugeful . result, .I..think, is reached by their combined action. T am
strengthened, in this vigw by the fact that the commissioner issued the
patent to Rog}. . This makes the patent prima focie evidence of both
utility and novelty. - Canirel v, Wallick, 117 U. S. 689, 6 Sup. Ct. Rep.
970;. Lehnbeuter, v. Holthaus, 105 U. 8. 94,. And so strong is_this pre-
sumption -that. it.can be overcome oply by evidence which establishes
this want of novelty ar ntility, beyond a regsonable doubt. I therefore
find,that plaintiff 18 the owner of etters patent numbeted 504,863, hear.
ing date September 9, 1884, as assignes of Henry Root, to whom the
same werq. issued; that, Henry Root was the original and first inventor
of the car brake described, in_gaid letters; that the defendant has in-
fringed sgid: letters patent. by, the use of :spid car brake.without, the con-
sent of plaintiff; that said car;brake was not anticipated by that of the
Patterson.car brake;; that the claim, of defendant is ngt. a nonpatentable
aggregation of well-known elements; that plaintiff is enlitled to the in-
junction prayed for inits bill.: - .. .. : e
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Umon Swrrcn & SIGNAL Go. v. JonnsoN RAILROAD SIGN'AL Oo

(Circuit mei‘T 'D. New .Terse'y November 16 1892)

1. PATENTS FOR Innumrons-—lummenunm—monmn )

Under letters patent No. 284,716, issued September 11, 1883 ‘to: George W Blodg-
ett and George R. Hardy, for “improvements in railroad aignals. » g -license wad
granted to a certain railroad.company to ¥make and use” the patented article, - A

. manufactorer, learning that the company inbenqlqd to erect such signals at a cer-
tain junction, submitted s ;roposal to furnish them comyléte at a certain price.

- This proposal-was accepted, and the signals were made and ‘érected a.ccordmg

. Held, that the transaction was that of manufacture.and sale on.the one side an
purchase on the other, and that the manufacturer was guilty of infringement, and
could hot excuse himself on'the ground that in making the signals he was the mere

"'servant or émploye of the licensee.
2. BAME—NECESS8ARY PARTIES.

A licensee to “make and use”a patented article is not a necessary part.y com-

pla.mant in a bill hrought by the owner.of theapatent for infringement.

- In Equity. Bﬂl by the Union Switch & Slgnal Company against the
Johnson Railroad Signal Company for mfrmgement of & patent. De-
cree for complainant. , :

J. Snowden Bell, for complamant.

George W Mdler, for defendant.

GREEN, Dlstn,ct Judge. The blll of complaint in thls cause charges
the infringement by the defendantof letters patent No. 284,716, granied
September 11, 1888, to George W. Blodgett and George R. Hardy, for
“Jmprovements in rallroad signals,” and by them assigned to the " com-
plainant. The defendant, in its answer, practically admits the infringe-
ment ag charged, but seeks to avoid any responsibility therefor, upon
the ground that the Boston & Albany Railroad Company, for whom the
infringing signals had been manufactured by the defendant, had, previ-
ously to the assignment of the letters patent to the complamant been
duly and lawfully licensed by the patentees to make and use the said
“improved railroad signals” protected by said letters patent upon all
lines owned or operated by that company to the full end of the term of
said letters patent, and that in the manufacture of the infringing signals
the defendant was acting solely as a servant or employe of that com-
pany, and strictly under and in accordance with the terms of the license.
The important allegations in the answer are as follows:

.- “And this defendant, further answenng. admits that the said Blodgel:t
and Hardy executed to the complainant a writing purpou;ing to be a transfer
of a certain interest in said alleged patent, but denies that the same granted
to the.complainant exclusive rights or privileges, but chirges and insists that
said right so transferred was not an exclusive right or interest in said alleged
letters patent, and does- not purport to be such, but that they expressly re.
served to the Boston & Albany Railroad Company, its servants, agents, assigns,
or representatives, the right, license, and privilege to make and use the said
improvements covered by said alleged letters patent upon all lines owned or
operated by thesaid Bostoh & Albany Railfoad Company, to the full end of the
tefm of the'said patent; and this defendant denies Lhat said complainant is;.or
ever has been, in fuil and exelusive possessivn and enjoyment of the privileges



