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BLack v. Erxmorsy Miv. Co., Limitdci. .
(Cireutt Court of Appeals, Nenth Cirouits - Ootober 6, 1892.)

No. 4.

Dowmr 1x Mixing Crarmus, S, L : ‘
The mere possessory right given by Rev. St. § 2329, to the locator of & mining
claim is not such an estate as that dower can be predicated thereon by state leg-
.islation as against the United States or its grantee. 49 Fed. Rep. 549, disapproved.

In Error to the Circuit Court of the United States for the District of
Montana. ‘ B

At Law. Action by Mary A. Black against the Elkhorn Mining Com-
pany, Limited, to recover dower in a mining lode. A demurrer to the
complaint was overruled. 47 Fed. Rep. 600, So, also, was a demur-
rer to new matter in the answer. 49 Fed. Rep. 549. Judgment for
defendant. Plaintiff brings error. Affirmed.

Word, Smith & Word, for plaintiff in error.

- W. E. Cullen, (Geo. F. Sheiton, on the brief,) for defendant in error.

Before McKEnNa, Circuit Judge, and Ross and Morrow, District

Judges. , ‘ :

Ross, District Judge. The plaintiff in error is the widow of L. M.
Black, who, during his lifetime, and while plaintiff in error was his
wife, owned an undivided two fifths of a certain mining claim, situate in
the then territory of Montana, called the “A. M. Holter Quartz Lode.”
Black, on the 7th of March, 1879, sold and conveyed his interest in the
claim to one Burton, his wife, the plaintiff in error, not joining in the
conveyance. In July, 1881, Black died intestate. The interest so con-
veyed to Burton subsequently passed by various mesne conveyances to
the defendant in error. On the 29th of October, 1888, an application
was made to the proper United States land office by the immediate pred-
ecessor in interest of the defendant in error to enter the claim, and such
proceedings were had in the matter of the application that on the 19th
of November, 1889, a patent therefor was issued by the United States
to the applicant. No protest, adverse claim, or objection of any char
acter was made by the plaintiff in error at any stage of the proceedings
in the land department. A statute of Montana, passed in 1876, pro-
vides as follows: ‘ ‘

“A widow shall be endowed of the third part of all lands whereof her hus.
band was seised of an estate of inheritance at any time during the marriage,
unless the same shall have been relinquished in legal form. Equitable estates
shall be subject to the widow’s dower, and all real estate of every description
contracted for by the husband during his lifetime, the title to which may be
completed after his death.” Section 1, Laws Mont. 1876, (9th Sess.) p. 68.

This statute the supreme court of Montana decided, in the case of
Chadwick v. Tatem, 9 Mont. 354, 28 Pac. Rep. 729, continues in force.
Under and by virtue of its provisions the plaintiff in error, on the 20th
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of January, 1891, " commenced the present suit to estabhsh her alleged
right to dower in the property. .

The pnnclpal question presented and argued b} counsel is whether a
mere minifhg élaim, an undivided interest'in which is conféssedly all
that the husband of the plaintiff in exror owned at the time of his sale
and conveyance to Burton, and all that the vendee owned at the time
of Black’s death, is a suﬁig:;lept estate upon which to predicate a nght of
dower. . :

Congtess, by statute, conferred with certain lumta.tmns not here nec-
essary to be stated, on all locators of mining claims, their heirs and as-
signs; do Tong «s they comply with the laws of the United States, and with
state, territorial, and local regulations not in conflict w1th the laws of the
United States governing their possessory title—

“The excluswe right of possessmn and enjoyment of all the surface in-
cludel within the lines of their locations, and of all veins, lodes, and ledges
throdgneue théir entire depth; ‘the top or apex of which lies inside of surface
lines extended downward vertically, although  such- veins, lodes, or ledges
may so far depart from a perpendicular in their course downward as to ex-
tend, outmde the' vertical slde lines of such surfacs locations.” Rev. St. §

2322, ..

It is apparent that the possessory rwht thus conferred upon the ]oea-
tor may be, and often is, of great va]ue. and it has been many times
decidedivard! is-well andithroroughly settled, that :such claims may be
sold, transforredy mortgaged,'and inherited. - But the: thing so grantéd
or inherited ¢an only be thething the grantor or :decedent, as the .case
Thay:be,owned ;ithat is.to sdy, the right to -explore the mine and ex-
tract: the ixirinersls therefroiunder the existing’ laws and regulations
upon: thesubject.. Congress has alzo provided that the locators of such
claims: may purchiise the" propérty; and has prescribed the terms and
eonditiongupon which:the government title may be-thus acquired. - Rev.
Bt. §§ 2825-2840. - Butthé lechtor is not compelled to buy. He may
never do so. A notable sinstanee of this sort is shown in the:case of
Forbes v..Gruesy, 94 ‘U, 8./762; where it is said by the supreme court
that the’ Gorsolidated Vn'gxma Mining Company, for the purpose of
evading & stdtetax upcn the mine it was possessed of and working, per-
mitted. its ilwestment in-the mine, said to" be worth from $50,000;000
to $"100‘00®,000,‘l«to rest onsuch a bare claim, “this mére possessory
right, ‘whén:it ¢ould at:a ridiculously small'sum compared to the value
of the mine obtain the government’s title to the entire land, soil, min-
erel and all.?t:;As the right given to. possess, explore, and extract the

minerals: from' the located ‘claim is not made dependent upon an appli-
cation to- purchase it, in many instances thiere is never even an apphca~
tion to ptirchagd tade by the locator or his successor in interest. = In
the cage undem eopsldera,t,len Jjo such apphcatwn was made prior to the
death of the husband of the plaintiff in error. The government’s offer

to sell 'this’ rfnnmg claim Had tiot beeh ‘a¢eepted, and no step of dny ‘na-
ture looking to‘the acquisition of ‘the title of the United States thereto
had been takeh'by the locators, ‘6t their successors in interest, up to and
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for a long time after that event. The title of the United States was
therefore then absolutely free and uningumbered. No legal reason- ex-
isted why congress could not then have withdrawn the property from
sale, or made any other disposition of it. That the government, in its
wisdom and  generosity, continued to permit the locators to enjoy the
fruits of its property. by extracting the minerals therefrom, and that a
right thus conferred upon and enjoyed by locators constitutes property,
and property often of great value, which is treated by the courts and
legislatures of various states as realty in dealing with the rights of claim-
ants thereto as between themselves and third parties, in no respect af-
fect the true title to the property, which all the time remained in the
United States free and unincumbered, because its offer to sell had not
been accepted, and it had done nothing to part with its title. To hold
that the title thus held by the government can be in any way affected
or incumbered by any state legislation would be to restrict, to such ex-
tent, the absolute and undoubted right of congress to dispose of the pub-
lic property of the United States ag it deems best. While the possess-
ory right to which reference has been made constituted in the locator,
owning:and . enjoying it, property. of value, which could be sold, trans-
ferred, mortgaged, and inherited, and, we may add, forfeited by aban-
donment, it constituted, and ceuld. constitute, no legal interest or es-
tate: in thie property as against the United States or its grantee, whose
title could not be burdened by the right of dower, or otherwise, by vir-
tue of any. siate legislation. . At any time prior to contracting to pur-
chege the property ‘the locator may abandon the claim.. Is.the gov-
ernment to be -held bound: to convey the claim while.the locator is at
liberty to abanden:it? - Such 'abandonment often oceurs from one cause
or, another; ”sometxmes becdtise the claim proves ‘to.-be worthless; in
many instancjas.after the locator. has enjoyed all of the substantial fl ruits of
the. property: by the extraction of .all of the :paying ere. This the gov-
ernment p;erxmts to be :done.in pursuance of the eminently wise policy
of encouraging the discovery, exploration, and production of the pre-
cious metals;, but it cannot properly be suid to be legally bound to.do
go. . Nor would it seem that any equitable principle would be violated
should congress see proper to' terminate the possessory right conferred
by it where the locater; or hig successor in interest, as in the case before
the court in Forbes v." Gracey; supra, persistently declmes while reaping
the fruits by extracting the substance of the property, to accept its offer
to part with the title for a mere pittance compared: to its value?

It is the established doctrine in respect to a-pre-emptor entering upon
the public land of the United States, under the provisions of the late
pre-emption law, that his settlement, “even when accompanied by an
improvement of the property, did not confer upon the settler any right
in the land as against the United States, or impair in any respect the
power of congress to dispose of the land in any way it might deem
proper; that the power of regulation and disposition conferred upon con-
gress by the constitution only ceased when all the preliminary acts pre-
seribed by law for the acquisition of the title, including the payment of
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the price of ths land, had been petformed by thé getfler;” and. that; un-
til: all -of :these! requlrements ‘had been complisd with, the settler had
only the ‘privilege to ‘purchase in: preference to'others in case, the gov-
ernmient should sell.  Shepley v. Cowan, 91- U; 8.:880, and authorities
thére cited. . In the-case of the pre-emptor the statute required the ap-
pli“catioh o0 purchase'theland to be made within & designated time; while
in the: case of a-locator of -a miding ¢laim-there is no such limitation;
and the. pre-emptor was denied the privilege of: conveying his interest
prior to-.purchase from ‘the government while the locator of a mining
claim is aecorded that privilege. ' But it is not perceived that these dlf-
ferences msuke inapplicable here the principle govetning the ruling in re-
spect tothe: nghts of pre-emptors upon the public lands after settlement,
accompanied by improvement of the property, but before its entry.

~ For the:reagons stated, we think it very clear that a mere locator of a
mining claim} owning only ‘thepossessory nght eonferred by the stat-
ute, has no such ‘estate-in the property, as against the United States or
its grantee, a8 that the rights of bloWer can be predlcated thereon by vir-
tue of any state legislation.

It is equally clear that, if the common law uould be resorted to, no
such right 'would exist.: The mterest of & locator of & mining claim is,
in some- ruspects, ‘not unlike thatof 4 copyholder atcommon law. - Both
had their origin in local custom, and in each the custoin erystallized into
law. - The:gopyholder held  his ‘la,nd by the custom of the manor, and,
while the..fée remamed in the lord, the right to the possession and en-
joyment of the premises was in" him. - He might alien his lands at will,
and on 'his!death they descended to his heirs. His estate might be
taken in execution for the payment of his debts, and, if he became bank-
rupt, it: passed-'to his trustee.  But, unlike the locator of a mining
claim, the copyholder held upon no condition. ' He did not have to
comply ‘with!rules and regulations established by the law of the manor,
nor: could theieonditions under which he held be changed at the will
of the lord. «He was not required to' perform labor or make improve-
ments upon theland annually, or 8t all.. The copyholder was practi-
cally a frecholder, and yet,; because the fee was in the lord, the common
law, which favored dower, denied: it to the widow. 1 Scrib. Dower, p.
883; Duncan v. Phosphate (4., 137 .U. 8, 652, 11:8up. Ct. Rep. 242,

As the views-above expressed go! to the root of the case of the plamtxﬁ’
in.error, the judgment of the court below, which was against her, though
based on: other grounds, must be affirmed, without' reference to other
questions: presented and argued by counsel The‘ judgment is accord-
mgly aﬂirmed o Co
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' Pacrio Ganiz Rv. Co. v, Burre Crry Sr. Ry. Co.

B

o (Clrevit Court, D. Montana. November 21, 1862.)
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1. PATEN?TS FOR INVENTIONS-—~ANTIOIPATION—~PRIORITY OF INVENTION—PRESUMPTIONS.
- Letters patent No, 804,868, to. Henry Root, for a track brake for railway cars, was
not anticipated by the prior patent issued to Patterson September 25, 1888, for the
Root patent was issued after a hearing on an‘interference therewith in the patent
office; and in guch, cases, if the two patents cover the same inyention, the issuance

: ?f thet-'oliz‘sh' one 18 prima facle evidence that the patentee thereof was the first
: inventor. . o . -

2. BAME—IXVENTION—AGGREGATION—CAR BRAKES. ‘ ¢
The Root patent ia not void as being'a mere aggregation of old elements, for the
., brake consigte. of two toggle. levers, one operating upon the other, which is at.
. tached to the shoe, thus achjeving a new and useful result, sufficient, when aided
by the préstmption of novetty and utility arising from the issuance of the patent,
to sustaih the game, 7. i =, 0 0 T T B :

8.. BAME—INFRINGEMERT—COLORABLE DIFEERENCE,

-7 The patéht is infringed” by & car brake which s the samé in construction and
operation, ex¢epting that in-the patent the first toggle lever is. connected directly
with the rock shaft, while in defendant’s device it {8 connected therewith by an in-
tqrmedigw‘tl'dﬁ orlink. - - . '

_In Equity. Bill by the Pacific Cable Railway Company against the

Butte City Street Railway Company for infringement of a patent. De-
cree for complainant.

'~ Wm. F. Booth and Dizon & Drennen, for complainant.

Geo. H. Knight, F. T. McBride, and Geo. Haldorn, for defendant.

Krowres, District Judge. Plaintiff is the assignee of patent No.
304,863, issued by the United States:to one Henry Root for a track
prake for railway cars. - Plaintiff sues defendant in this action for an in-
fringement of these letters patent, The suit is one in equity, asking for
an accounting from defendant for the profits it may have derived by the
use of said.brake, and to restrain defendant from any further use of said
brake device, and for other relief. The defendant makes several defenses
to this action of plaintiff. They are: First, noninfringement of said let-
ters patent; second; anticipation. of the device named in the patent; and,
third, that the claim of plaintiff iy for.an aggregation of elements, and
not patentable... . o e ' : SRR
+ .Congidering the first defense, it appears-to the court from the evidence
that. the two-byakes of plaintiff and defendant respectively are substan-
tially the same. - They are used in the same way, and iniended to accom-
plish the game end. -There i no pretense on the part of defendant but ali
the mechanical .contrivances in the one are the same as those in the other,
gave a8 to one feature. This feature is the manner in which the knee tog-
gle levers-in each brake are connected to a rock shaft. - Each device has
what is called a rock or rocking shaft, and each has knee or toggle levers



