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Lot HATCH ¢ al. v. anauson et al , i

(Oﬁrmtt Ccmrt. D. WasMngwn, N. D November 18, 1802.) .

FBAUDULEN'I‘ chnnn—-Eqummm annr—.)’ r.rmsnw'nox
An independent suit in equity may be maintained in a federal court between par-
ties of ‘divérse ¢itizenship ‘to vacate a decree of 'a state court, and have a sale of
property made gursuant.to that decree annulled, and complamants’ title to the pro
erty established, when such decree is alleged to have been fraudulently obtained,
< and has been- ﬂﬂly ‘éxecuted, ard when complainants have no remedy by motion in
the same case because the land has passed into the hands of third persons, who
claim to be innocent purchasers, and who must therefore be brought in as new
parties. ' Arrowsmith v.. Fleason, 9 Sup. Ct. Rep. 237,129 U. S. 80. applied. Cow-
ley v. Ratlroad Co., 48 Fed. Rep. 825 distinguished.

In Eqmty. Suit by Dexter Hatch and others agamst E. C. Fergu-
son and others to. annul a decree of the state court in & partltlon suit.
On demurrer to bill.  Overruled.

James Hamilton Lewis, for plaintiffs,

F. H. Brownell; for defendants.

Hanrorp, District Judge, (orally.): The complainants, who are mi-
nor children of Ezra Hatch, deceased, bring this suit by their mother,
as their next friend, asking to have a decree of the superior court of
Snohomish county, in this state, in a partition suit, vacated, and a sale
of property :pursuant to that deeree annulled, and their claim of title to
the real estate affected by the decree and. sale established.. The ground
alleged is & conspiracy between E. C. Ferguson, who was appointed by
their father’s will to be their guardian, and the defendant Henry Hewett,
Jri, to obtain this property from them: for.less than' its true value, and
that those proceedings, by reason of -collusion between Mr. Hewett and
Ferguson, were hurried through: the superior court without a fair investi-
gation and ascertainment of facts, and contrary to the principles of eq-
uity.. 1In short, the ground for the .proceeding is fraud. They show
that:the decree which they ask to have vacated has been fully executed.
Nothing remains of the case pending in the superior court of Snohomish
county. - Everything that could be' done-to.completely transfer the title
has been done; and since the :completion-of :all the proceedings in the
superior court. Mr. Hewett, who was, the: purchaser at the judicial.sale,
has -transferred ‘the ‘property to.the defendants the Everett Land- Com-
pany and Judson La Moure.

In support of this demurrer the defendants claim that thls court has
no jurisdiction, because the case is still in such a condition in the supe-
rior court of Snohomish county that the complainants can go there, and,
upon establishing the facts alleged in their bill, have the decree and pro-
ceedings vacated by an order of that court. If it appeared to me to be
the fact that they could be fully restored to all their rights by a simple
motion in the superior court of Snohomish county, I should feel in-
clined to follow my own decision in the case of Cowley v. Railroad Cb.,
46 Fed. Rep. 325, and sustain this demurrer. In that case I held that

v.52F.no.10—53



834 FEDERAL REPORTER; voli 52.

an independent suit in equity to vacate a judgment or enjoin proceed-
ings to enforce a judgment could:nét be maintained 8o long as the party
had a remedy by motion in the same case and in the court in which
the judgment:complained -of was entered.. . But: in-this.case, suppose
the infant complainants should go to the superior court of Snohomish
cunty, and show the facts allegell ‘n' their bill t6'bé true, and have an
ordervacating the decree and the procesdings in that court, where would
thEY, then stand?  The' defeidants, who' are’nbw claiming this land,
would:not beaffected. . .They would retain the land mntil by a new,
grigifipl,'independerit’ suit'it could be recovered ‘from them. . This case
is-one in'which something more is sought than a mere vacation:of the
judgment erroneously and’ fraudulently obtained, or to ‘enjoin proceed-
ings upon it. There is a new controversy between new parties who were
ﬁé%i"’bfrﬁés ‘to thie 8uit*in the Snohomish cotnty court, who tust be
browghtinto conrt béfore the complainants cati b restored to the rights
of which they have been divested. On this gtound I hold that the case
comes fully within the rule in the-case of Arrowsmith v. Gleason, 129 U.
3. 86, 9 Sup. Ct. Rep. 237, and complainants have the right to sue in
this court. If an independent suit in equity to establish the rights they
claimhere'can be maintained in any court, this court has no right to
say ithat they shall go to another'court. By the express provisions:of
the'aot of congress this court is given concurrent jurisdiction with' the
conirts of the state. - Its jurisdiction i8 founded ‘on the fact that the case
involves:a: controversy between: citizens of “different states. On that
ground they have the right to choose this as their forum, and the court
has no right to refuse.to hear their vase. = . o o S

The Code of this:state by an express provision saves the rights of bona
Jfide purchasers: of land gold under: a:decree or judgment, even against a
party who subkequently to the sale bucceeds in' g proceeding to reverse
the decres:or:jidgment for error, orset it aside for fraud. - 2 Hill’s Code,
§ 1487. - This:case is:complicated by the fact that one of the defendants
has alreadly filéd-an answer pleading that he.is:a purchaser of part of the
land invacthal good faith, and, under the provisions of the Code, if he
maintaing-this plea, he:will be entitled to: keep that land, although the
proceedings:-in the isuperior court:of Snohomish.county be set aside, and
the complainants, if they'are wronged, must be remitted to their remedy
by an dction for damages. ' The bill itself tenders an issue as to the'good
faith'of thé purchases byithe defendants, who now claim all of the:land.

I therefore overrule the demurrer. ST o
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e chxnn"J” ER ‘¢ al. 9. Harr. -
(Ctreuit Court, E. D. Louisiana. November 18, 1893.)

1, ErEcTRIC STREET RAILWAYS—FRANCHISE—POWERS OF COUNCIL. ,

The charter of the city of New Orleans (Laws La. 1882, No. 20, § 8) provides, in-
ter alia, that the common council shall have power to authorize the use of the
-streets for “horse and steam- railroads.” Held, that the words “horse and steam

- railroads” were not words of limitation, and that the council was empowered to
grant such franchise to electric railways,
2. BaME,

Laws La. 1888, Act No. 185, provides that the council shall not have power to
“dispose of any street-railroad franchise except after at least three months’ publi-
cation of the terms and specifications of said franchise, ” and after adjudication of
same to the highest bidder at public auction, as. provi&ed for by section 21 of the
city charter. [Held that, after a regular adjudication to the defendant of a fran-
chise embracihg ¢ertain streets, the council could not, by simple agreement with
defendant, without readvertisement or any new public auction, change the route so
as to embrace 16 blocks not included in the original franchise.

8. SAME. o C '

The grovision that the sale shall be made to the highest bidder means the high-
est bidder in'money, and the sale of the franchise is invalid where the specifica-
tions call for, and the adjudication is made to the highest bidder in, “square yards
of gravel pavement. * . ' .

4, BAME—INJUNOTION-~LACHES, s .
" The interval between the sale of the franchise and filing of complainants’ bill
to énjoin the construction of the rallway in front of their premises was one month
and eight days. Held, thati this was not such:delay as amounted to an acquies-
cgnﬁ:e in the grant, such as would preclude complainants from asserting their
rights, ’

In Equity. Bill by Newton Buckner and others against Judah Hart
to enjoin the construction of an electric trolley railway in front of com-
plainants’ premises on Coliseum street, New Orleans. - Heard on motion
for an injunction ' pendente lite. ' Granted.

"H. H, Holl and W. W. Howe, for complainants,

Farrar, Jonas & Kruttschnitt, for defendant.

_BrLuines, District Judge. - This case is before the court upon an ap-
plication for an injunction pendente lite, which has been heard on the bill
and amended bill, and upon counter affidavits and exhibits.

The first question presented is as to the power of the common coun-
cil to grant to the defendant the franchise to lay and operate upon any
of the streets of the city of New Orleans a street railroad which shall be
propelled by electricity after the trolley method or system. The coun-
cil have granted such a franchise. Had it the authority to make such
a grant? The answer to this question must be found in the present
charter of the city of New Orleans, (Act No. 20, 1882.) The provision
on that subject is found in the existing charter, (Acts 1882, No. 20, p.
14.)  Page 21, § 8, among other things, provides that the common
council shall also “have the power to authorize the use of the streets for
horse and steam railroads, and to regulate the same; to require and
compel all lines of railway or tramway in any one ‘street to run on and
use one and the same track and turntable; tocompel them to keep con-
ductors on their cars, and compel all such companies to keep in repair



