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In re MCKNIGHT.

(Ci'rcult Court, S. D. Ohio. November 14, 1892\
KNo. 630

Euama Oonrvs-lssmmm OF THE Wnn-——Sm-m Coum-s

The. action of & state court in refusing to assign counsel fora. prlsoner’s defense,
in forcing him to trial without time for preparation and withont opportunity to se-
' cure, by compulsory process, the presence of material witnessés, in violation of the
:-constitution and laws of the state, cannot be considered by afederal courtin habeds
corpus proceedings, brought on the ground that the prisoner is denied.the equal
rotection of the laws, and deprived of liberty without due process of law, in vio-
tion of the fourteenth amendment.  Ex parte Harding, 7 Sup Ct. Rep. 780, 120

U. S 782 a.nd Bx pwrte UlMch 43 Fed. Rep. 661, followed. -

il
<

Peti*tmn fot writ of habeas: corpus and certiorari. Demed

Statement by Tarr, Circuit Judge: -

This is a petlthn for habeas corpus ﬁled by leam P Mcnght and
is as follows: . .

“In the United States 0t1cuzt Court in and. for the :Southem Dzstrwt of
Ohio,

“‘Ew parte Hw'am P. McKniyht. Complaint, petxtion. and aﬂidavxt for a
writ of habeas corpus and gertiorari:

“The above-named Hiram P. McKnight, relator herein, makes thls his
complaint, and respectfully represents to this honorable court that he (re-
lator) isunlawfully restrained and deprived of his liberty, and imprisoned in
the Ohio penitentiary at Columbus, Ohio; that said imprisonment is by vir-
tue: of an.order or judgment of the court of the common pleas in and for
the county ‘of Wood and state of Ohio; that said imprisonment is by the
:state of Ohio, by C. C. James, Esq., as agent of said state and warden of
'said penitentiary; that heretofore, to wit, on the 16th day of January, 1892,
relator was indicted by the grand jury of said Wood county, Ohio, and
charged with having committed the crime of ¢ forgery and uttering a forged
instrument;’ that said charge was a felony, under the laws of Ohio; that
thereafter, to wit, on the 20th 'day of said January, relator was arraigned
upon said charge, and entered a plea of ¢ Not guiity’ thereto; that the laws
of the state of Ohio provide that the court shall, at the timeof arraignment,
assign said cause for trial at the same term; that said court did not assign said
cause for trial at any time; that relator was without counsel, and wholly unable
to employ counsel to assist him in his defense, and said court well knew of these
facts; that the constitution and laws.of Ohio provide that the court shall, if
the prisoner icomes without counsel, before it proceed with the case, assign
him counsel, not more than two, who shall, at the expense of the state, as.
sist the prisoner in his defense; that the court did not assign any counsel
whatever to assist the prisoner (relator) in his defense to said cause, but said
court did then and there appoint able counsel to assist the prosecution of said
cause on the part of the state.of Ohio; that thereafter, to wit, on the 7th day
of March, A. D. 1892, relator was again brought before said court in custody
of the sheriff of said colinty, and without warning, or said cause being pre-
‘viously assigried for trial, as provided by law, was by said court lmmedla.te]y
placed upon trial of said charge; that relator then and there filed with said
court his written objections thereto, and in accordance with due provisions
of law:set forth the facts that he (relator) had material witnesses who were
absent, and without whom he could not safely proceed to the trial of said
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cause, and that he had also been confined in jail, and had no counsel to assist
him; that the constitution and laws of -Ohio provide that the accused shall be
allowed compulsory process to procure the altendance of his witnesses: that
compulsory process. to,compel the attendance of relator’s material witnesses
was by said court’ ‘denied to relator; that there is no process due to the laws
of the state of Ohiv wherewith a person may be charged with crime, arrested,
imprisoned, tried, convxcted. and sentenced, without first giving to the ac-
cused counsel to assist him in his defense, compulsory process ‘to compel the
attendance of his-witnesses, and the cause assigned for triala reasonable time
befory trial to allow the accused and his counsel 86 assigned to prepare for
his defenses to the charge; that relator also says that be did not at any.time
waive:his right to have the assistance of counsel in his defense, nor to have
compulsox'y process to procure his witnesses in his behalf, nor the right to
have'said cause properly assigned for trial, to give him an opportunity
to prepare for trial thereof; that he (relator) has made his application in due
form of law to each of the circuit and supreme courts of the state of Ohio
for a writ of Zabeas corpus, and that the cause of said imprisonment be ju-
dicially inquired into, and for proper relief according to law; that the said
several state courts of Ohio upon said application suspend the writ of habeas
corpus, and refuse to give to relator judicial investigation and inquiry into
,the cause of imprisonment, Relator further alleges and avers. that said im-
prisonment is in violation of 'the constitution of the United States, and
‘sections 1977, 1979, and 1980 of the Revised Statutes of the United States,
-and other acts of congrbss made in pursuance of siid tonstitution; that re-
lator is deprived of his libéerty by the state of Ohio, without due process of
law, &nd is denied the equal protection of the law while within the jurisdic-
tion of said state of Ohio;. that relator has been denied by the state of Ohio
privileges and immunities secured to the citizens of Ohio and the United
States; that said relator i9 a natural-born citizen of the United States; that
the records and files of .said case are now in the possession of the clerk of the
supreme court of Ohio, Urban H. Hester; Esq., at:the eity of Columbus,
[Ohio. - All of which more fully appears from the records and files. of- said
cause, which is entitled. ¢The State of Ohio vs. Hiram .P. McKnight,’
Wherefore, the said Hiram: P. McKnight, relator in.the foregoing petition,
prays that:a writ of habegs .corpus may issue from the honerable U, 8. cir-
euit court of. the southern district of Ohio to C. C. James, as warden of the
Ohio penilentiary, at.the:city of Columbus, Ohio, commanding him to bring
the body ef. the said Hiram P. McKnight before said:- United States court.in
and. fer the southern district of Ohio, and show fully for what cause he holds
and imprisons the said Hiram P. McKnight; that the cause of said imprison-
- ment-be fully inquired.into; and that the same be declared in conflict with
the constitution and laws of the United States, and the said Hiram P. Me-
Knight be dealt with aceording to law. Also that a writ of certiorari may
issue tp Urban H. Hester, Esq., clerk of the supreme court.at the city of Co-
Jumbus, Ohio; commanding him to forthwith forward to the clerk of said
United States circuit.court for the southern district of Ohio, at the city of
Cincinnati, :Ohio, to be .used upon the hearing of this complaint, all and sin-
gular the, ﬂles and records of said cause, And the said relator will ever pray.
S “HiraM P, MCKNIGHT, Complainant.”

“State of Ohio, Franklin County—ss.: Hiram P. Mcnght, who, be-
ing first duly Sworn according to law, deposeth and says that he is the com-
pl«unant in the foregomg petition and complaint, and that the facts set forth
therein are true. Hizax P, MOKNIGHT.

“Subsecribed and sworn to before me this lsb day of November, A, D. 1892,
“GEORGE ‘'W. MERRILL, Justice of the Peace.”
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Tarr, Circuit-Judge, (after stating the facts.) . - The sections of the stat-
ntes ufider which this court exercises jurisdiction to issue the writ of
~ habeas corpus have been quoted in the opinion just filed in the case of In
re Haskell, 52 Fed. Rep. 795. This court has no power to discharge the
prisoner in-the present case, unless it appears from the petition that the
prisoner has been deprived of his liberty by the state of Ohio without
due process of law, and has been denied the equal protection of the law,
in violation' of the fourteenth amendment to the constitution of the
United States, and, further, that by reason thereof the sentencing court
was without jurisdiction to pronounce the sentence. Before a court can
interfere with the judgment of another court by habeas corpus, it must be
able to say that the judgment is null and void.

It is clear from the petition that the court which sentenced the pris-
oner had jurisdiction of the person and of the offense charged in the in-
dictment; that the indictment was properly found by a grand jury; that
the case proceeded: to trial and conviction before a petit jury; that judg-
ment followed théreon; and that no want of jurisdiction in the court to
pronounce the sentence appears on the face of the record. The only
ground for denying the power of the court to pronounce the judgment
eonsists in the refusal of the court, as alleged, to assign counsel for peti-
tioner's defense, in accordance with the law of Ohio, and in the court’s
forcing the relator to- trial without sufficient time for preparation, and.
without giving him an opporiunity, by the compulsory process of the
court, to secure the presence of his material witnesses, who were absent,
and without whom he could not safely proceed to trial. Such matters
are mere irregularities or errors which cannot be considered or corrected
by a court in the collateral proceeding in habeas corpus. They do not go
to the jurisdiction of the court to pronounce the sentence.

The right-to have the assistance of ¢ounsel is not alleged to have been
infringed. Theaverment is that the trial court failed or refused to assign
counsel at the expense of the state, which is a very different thing.
Failure to furnish counsel to a defendant is not a want of due process
of law. If a state statute accords such a right to an indigent defendant,
a denial of it is error, only, which does not affect the jurisdiction of the
court, or render its sentence void. Nor is the failure of the court to
allow the defendant compulsory process for the attendance of his wit-
nesses a jurisdictional defect which can be considered on habeas corpus.
It is doubtful from the petition whether the petitioner intends to state
that the court refused to issue compulsory process, or only that, by de-
nying a continuance, the court failed to give an opportunity to procure
the attendance of absent witnesses. But conceding that the averment is
of a refusal by the court of a compulsory process, the petition does not
make a case for habeas corpus. This is conclusively settled by the case
of Ex parte Harding, 120 U. 8. 782, 7 Sup. Ct. Rep. 780. There it was
averred that the prisoner was deprived of his liberty without due process
of law, because at the trial in a court of a territory of the United States
the petitioner was deprived of his right to obtain compulsory process for
the attendance of his witnesses, in violation of the constitution of the
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United ‘States, which in artlcle 6 of the amendments expressly secures
such a right to-persons tried in eourts of the United :States. The court
held that the objection to the sentence only. wenf to. the regulanty of the
proceedings, and not to the jurisdiction of the court, to.impose the sentence;
that for such: irrggularity the judgment was not void; and. that the writ
of :habeas corpus: gave the. ¢ourt no power for its eorrection.

The ¢ase of Ex parte Harding is stronger than the case at bar, because
there' the- 'supreme:court was eonsidering the validity of a trial and judg-
ment.in a court-organized:yinder the authority of the United States, and
the right, a violation of which was asmgned ag the: reason for the writ,
was.in terms secured .to the petitioner.in that case by the federal con-
stitution. Here the judgnient under consideration is that of a state court,
and the right alleged to'be violated is.one not expressly secured by the
federal constitution, but:only by the constitution and laws of Ohio. It
is.only mdn‘ectly protected by the fourteenth amendment to. the federal
constitution. - In &z parte Ylrich, 43 :Fed. Rep. 661, Cirouit Judge Carp-
wELL held. that the distriet court of the United . Stabes had no authority,
by writ: of habeas corpus, to. declare a judgment of.a state criminal court,
a nullity, and: discharge-the jprisoner from imprisonment imposed by it,
where-such court -had jurisdiction of the person, place, offense, and the
cage;-and’ everything connected with it. Under these authorities, the
petitioner does not state atcase for the isstance. of a wnt, and hls apph-
eatlon is denxed. ERENT RS . - .

Gt
B |

In re SANDERS. B

v

wmm Cowrt, E D. Norm Ca,rouna.. Novamber 14, 1892)

C:gxprrrgrxom;. Luv -— IN'mnsn-m Couunncn -_ Snm Rnoux,umx —Omem.u,

Acts N, C; 1881, 0. 831, providing that. ‘persons sellmg seqd }miptwkages unmarked
by ﬁhe date vyheq such seed were grown, except farmers selling seed in” open
to' bther farmers br gardeners, shall be guilty.of a'misdemeanor, is ttncdon:
kS smtutional and void  under :the  interstate commeree, clanse. of the constitution
(article 1, 28, ol, 8) with respect to the selllng o! seed ln t.he omgmal packages
imported from anothier statae '
a s“v?i_emmw Powmﬁ r \ther 1s exolusively del ted o by th
re a certain subject-matter is exclusive eega con ress y the con-
stit'ut‘iog. any | state lnglsluti n, theraon is void even’ if ?assed 5: the exercise of
the ‘police’ pbWex‘ v vy i

Apphca,uqn of Slmqn F ﬁ,anders fora wr1t of. habeas cmpus Granted
and prisoner discharged.,.., ... e _

.. Alfred Rusgell and; D. L., Russell for petlt;oner. C e

.. John D. ‘Bellqmy, ey for the, State. o

3
j

GOFF, Ga.rcmt J udge, ; Sxmon W Sanders presents his apphcatlon for
the. writ,.of habess corpus.: -In substance, it alleges. that petitioner isre-
strained .of higliberty by J;he sheriff of New Hanover.county, North Caro-
lina;who detaing petitioner by reason of a certain mittimus or warrant issued
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by ajustice of the peace in and for said county and state, founded upon
a judgment of eonviction rendered: by the: justice for the violation of a
certain statute of the state of North Carolina, passed by the general as-
gembly of that state on the 5th ddy of March, 1891, entitled “An act
to protect seed buyers in North Carolina,” bemg chapter 3381 of the
Acts of the General Agsembly of North Carolina for the year 1891, in
this: that petitioner, as the agent of D. M. Ferry & Co., a firm com-
posed of citizetrs of the state of Michigan, and doing business in thatstate,
exposed to salé and-sold at Wilmingtos, in North Carolina, certainseeds,
which were shipped to petitioner from the state of Michigan by said’
firm of D. M. Ferry & Co., to be sold by bim as their agent. It also:
alleges that the seeds.so sold_ by petitioner were in the orlgmal packages
as received .from the state of Michigan, and it admits that the packages
were not marked as required by the statute alluded to. - Petitioner
claims that the act of the general assembly of North Carolina, by virtue
of which he was convicted, in so far as it applies to the act done by
him, is in ‘violation of" the constitution of the United States, and
that, therefore, no lawful conviction is possible under it, and that con-
sequently he is restrained of his liberty wrongfully. The writ, as
prayed for, was issued on the 8th day of March; 1892. The sh‘eriﬁ'
made return to the writ on the 24th day of March, 1892, admit-
ting that'he had petitioner in his custody, and that he held him
in accordance with the terms of a warrant of commitment from a jus-
tice of the peace for the state and county mentioned. With his return
the sheriff files a certified transcript of the record of the court-of the
justice, showing thetrial, conviction, and commitment of the petitioner,
from which it appears that the facts relative to the sale of the seed are
correctly set forth in the petition filed in this matter. =~ The sheriff, at
the time he filed his return to the writ, produced ‘before the court the
petitioner, who was represented by counsel and, there being no ap-
pearance for the sheriff nor for the state of North Carolma by counsel,

the court ordered that the hearing of the matter involved in this pro-
ceeding be postponed until the next term of the circuit court of the
United States at Wilmington, N. C., and committed the petitioner to the
custody of the marshal of that dlstrlct At the spring term, 1892, of
the circuit court at Wilmington the matters arising on the wnt and re-
turn were argued by ‘counsel for petitioner, for the shenﬁ" and the state
of North Carolina, and submitted to the court.

The petitioner, as a member of the firm of S, W. Sanders & Co., of
Wllmmgton, N. C.; contracted with D, M. Ferry & Co., of Detroxt
Mich.; to sell for them garden, flower, and field seeds on certain terms
and conditions set forth in & contract dated October 30, 1891. The
seeds ordered were duly shipped by D. M. Ferry & Co. from Detroit, re-
ceived by S. W. Sanders & Co. at Wilmington, and portions of them
sold by petitioner. -'On the 5th day of March, 1891, the general as-
sembly of North Carohna passed an act of Whlch the following is a

copy:
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§ MAn Adct to Protect Seed Buyers in North Carolina.

“The 'general assembly of Neorth Carolina do enact: Section 1. That any
person or persons doing husiness in the atate, who shall sell seed, or offer
for sale any vegetable or garden seed, that are not plainly marked upon each
package or bag containing such seed the year in which said seed were grown,
shall be guilty of a misdemeanor, and, upon convietion thereof, shall be fined
not less than 'ten dollars or more than fifty dollars, or imprisoned not more than
thirty days, foreach and every offense: provided, that the provisions of the
act shall not:apply to farmers selling seed in open bulk to. other furmers or
gardeners. Sec, 2. That any person or persons who shali, with intention to
deceive, wrongfully mark o lg label, as to date, any package or bag containing
garden.or vegetable seed, shall be guilty of a misdemeanor, and, upon con-
viction thereof, 8hall be fined not less than ten or more than fifty doilars, or
tmprisoned not less than ten or more than thirty days. Sec. 3. That this
act shall be in'force from and after the 1st day of September, 1891. Rati-
fied this, the 5t.h day of March, 1891,”

. The seeds so sent by D. M..Ferry & Co. were in packages which were
not marked with the year when the seeds were grown, as was required
by this statute, and the sales made by the petitioner were in the original
packages received from Mighigan. Petitioner claims that this statute is
a regulation of commerce among the states, the power to make which is
not. possessed: by the legiglature of a state, but is, by article 1, § 8, cl. 3,
of the constitution of, the United States, vested exclusively in the con-
gress provided for by.that, instrument. ;. Counsel for the state of North
Carolina contends that the act mentioned, while it may affect commerce;
is not, & regulation therepf, but is simply the exercige by. the state of its
police power fo protect.its gitizens from fraud. The clause of the con-
stitution above cited reads as follows: “The congress shall have power
to regulate commerce with foreign nations and among.the several states
and with the Indian:tribeg.” The-need of a natjonal regulation of com-
merce among; the states was one of the most influential causes leading to
the formation of the.constitution of the: United States, the desire being
to gecure uniformity of the commercial regulations against discriminating
or:purdensome state legislation. It is now well established that congress
has the exclusive right to regulate commerce, and that the grant to con-
gress in the constitution relating to that subject carried with it the whole
matter, leaving nothing for the state to act upon in cases where the sub-
jeet ig national in character. Gibbons v. Ogden, 9 Wheat. 1; Cook v.
Pennsylvania, 97 U. 8. 566; Railroad Co. v. Fuller, 17 Wall, 560; Hender-
son v. Mayor,-ete., 92-U.:S. 269; Railroad Co. v. Husen, 95 U. 8, 465;
Leisy v. Hardin; 135 U, 8. 108, 10 Sup. Ct. Rep. 681. Is this act of the
general assembly of North.Carolina, as applied to the sale in question, a
regulation of interstate commerce? If so, it is void. The fact that
congress has not legislated on this.particular subject—has not especially
regulated this character of commerce——does not authorize the state legis-
lature to regulate it, but shows that congress intends such sales to be free
in all the states, and not to be restricted or burdened by.any state statute.
Philadelphia & 8. M. 8. 8. Co. v. Pennsylvania, 122 U. 8. 336, 7 Sup.



IN RE SANDERS. - 805

Ct. Rep. 1118; Bowman v. Railway Co., 125 U. 8. 465, 8 Sup. Ct. Rep.
689, 1062. In Robbins v. Taxmg Digt., 120 U. 8. 489 7 Sup. Ct. Rep.
592, the court says:

“The power granted to eongress to regulate commerce among the states
being exclusive when the subjects are national in their character, or admit
only of one uniform aystem of regulation, the failure of congress to exercise
that power in any case is an expression of its will that the subject shall be
left free from restrictions or impositions upon it by the several stal

The meaning of the decisions of the supreme court on this question is
expressed by William Draper Lewis in his recent instructive work enti-
tled “The Federal Power over Commerce, and Its Effect on State Ac-
tion,” (page 123:)

“Whenever the subject effected by state laws is in its nature national, or
requires one uniform rule or plan of regulation, then the inaction of congress
is evidence to the court of its intention that the commerce in this respect
shall be free and untrammeled; but when the subject, from its local nature,
does not seem to require a uniferm rule of regulation, the inaction of congress
is evidence to the court that that body is willing that the states can effect such
subjects in the legitimate exercise of their reserved powers.”

In one of the early cases in which this clause of the constitution re-
ceived careful consideration, (Brown v. Maryiamd 12 Wheat. 447,) Chief
Justice MARsHALL, in delivering the opinion of the court, used this lan-
guage:

“What, then, is the just extent of a power to regulate commerce with for:
eign nations and among the several states? This question was considered in
the case of Gibbons v. Ogden, 9 Wheat. 1, in which it was declared to be com-
plete in ifseif, and to acknowledge no limitations other than are preseribed
by the constitution. The power is coextensive with the subject on which it
acts, and cannot be stopped at the external boundary of a state, but must en-
ter its interior. * * * Tf this power reaches the interior of a state, and
may be there exercised, it must be capable of authorizing the sale of those ar-
ticles which it introduces. Commerce is intercourse. One of its most ordi-
nary ingredients is traffic. It is inconceivable that the power to authorize
this traffic, when given in the most comprehensive terms, with the intent
that its efficacy should be complete, should cease at the poinf when its con-
tinuance is mdlspensable to its value. To what purpose should the power to
allow importation be given, unaccompanied with the power to authorize a
sale of the thing imported? Sale is the object of importation, and is an es-
sential ingredient of that intercourse of which importation constitutes a part.
It is as essential an ingredient, as indispensable to the existence of the entire
thing, then, as importation itself. It must be considered as a component
part of the power to regulate commerce. Congress has a right, not only te
authorize importation, but to authorize the importer to sell.”

If congress should pass an act requiring all seed sold in packages to
be marked with the year in which the same were grown, and prohibit-
ing the sale unless so marked, regardless of the country where grown,
including imported and domestic seeds, as this act does, it would be the
exercise by congress of the power granted by the constitution, and a reg-
ulation of commerce among the states. The difficulty of honestly com-
plying with such legislation would be presented to the consideration of
that body as a reason why the statute should be amended or repealed.
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If this be trae, (and can’ it' be doubted that' congress Has the’ constitu-
tional right to legislate on this subjéct?) and if the conclusion I reach is
correct, that congress has exclusive jurisdiction of such regulation, does
it not follow!tht this, legislation by’ the general assembly of North Car-
olina i§ wicohstitutional and void? If the states can legislate, as to the
matter of the North Catolina statute, ‘because of the absence of legisla-
tion by congress on. the’ subJect as was clalmed by counsel in the argu-
ment, would. not the provisions of that act be held to be so unreasona-
ble, such a burdeén on the bisiness of the country, and s0 interfere with
the rights and’ pr1v11eges of the citizens thereof, as to render it void?
It virtually prohibits the sale in North Carolina 'of seed imported from
foreign countries, for the packages would not be marked, and our deal-
ers'could not tluthtully mark them as required by that statute. It pre-
vents the sale in North Carohna of ‘séed lawfully carried into that state
in the-mails of the United. States, sent by dealers residing and doing
business in other states, who pay to the government of the United States.
the postage: ot freight for the transportation of the same, under. laws
passed by congress. - It favors-the grower and dealer in seeds doing
business in North Carolina to the detriment of the, growers and dealers
of all the other states, for the farmers of North Carolina are, in effect,,
‘regarded ias growers and. dealers in seeds, and exempted from the re-
quirements of the law, and it would follow that all persons desiring to
‘purchase from, them would be “farmers or gardeners.” - It would thereby
permit .a certuin portion of the citizens of that state to engage in that
business, and ‘prohibit all the rest from so-doing. Why should the farm-
ers of North- Carolina be ‘permitted to sell seed in open bulk to other
farmers or gardeners, and the petltloner, or D. M. Ferry & Co., or any
citizen who desires to engage in that traffic, be proh1b1ted from 80
doing?  How-does this protect seed buyers? What is meant by “open
bulk?” The natural meaning of the words is, “in the mass; exposed to
view; not tied or'sealed up.” Used in the connection they are in this
act, they do fOt relate to the quantity that may be sold, nor does the
statute restrict it to an ounge or less, or require a bushel or more to be
gold. Any quantlty of &y garden or vegetable seed, not in a package
or bag, but in open bulk;. may be sold by a farmer to other farmers or
‘gardeners, without the.mark relating to the year when grown. . The ef-
féct of this is that all dealers must sell their seeds through farmers, or
be excluded from the markét., The farmer may sell seeds, free from any
‘restrictions or marks, but any one else Selhnv the same kind of seeds,
even if from the same original mass or bulk, if the same be in packages
or bags, must have plainly iiarked. upon'them the year when grown,—
the words that give purity to the contents, and eliminate all fraud from
the sale. This stdtute virtually prevents the importation into the state
of North' Carolina of all’ garden and vegetable seeds in paper packages or
bags;’ for sale ini'the- packages in Whlch unported and destroys that ex-
tensive and’ nseful trade;'so far as that state is concerned. If one state
can’'do ‘this, all' can.’ If Notth Catolina can impose this burden, other
states can and will impese similar or heavier ones, to the great damage
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of a commerce in which not only this petltxoner and D. M. Ferry & Co.
are interested, but in which many citizens of many of the states have in-
vested their means, and to which they have devoted their time and en-
ergies. In Ez parte Kieﬁer,z 40 Fed.' Rep;:399, Mr. =Justice BrEwEr
says:

¢ The ‘moment you find any act of the leglslature or any ‘ordinance of a city
which prevents the free exchange of lawful articles of commerce between the
states, you find an act or ordinance which contravenes the commercial clause
of the Umted States constitution.”

It was argued that the statute in questlon is but the legltlmate exer-
cise of the police power of the state. - What is the « police power,” con-
ceded to:and proper to be exercised by the state? . About this eminent
jurists have differed, and have found it difficult. to draw the line be-
tween it and the powers granted to the general government. = Mr. Jus-
tice STroONG, in delivering the opinion of the court in: Railroad Co. v.
Husen, 95 U. 8. 465, said, on this subject:

“It is generally said to extend to making regulations promotive of domes-
tie order, morals, health, and safety., As was said in Thorpe v. Railroad Co.,
27 Vt. 149: ¢ It extends to the protection of the lives, limbs, health, comfort,
and quiet of all persons, and the protection of all: property, within the state,
according to gic utere tuo ut alienum non ledas, which being of universal
application, it must of course be within the range of legislative action to de-
fine the mode and manner in which every cne may so use his own as not to
injure others.” ‘It was further said that by the general police power of a state
persons and property are subjected to all kinds of restraint and burdens in
order to secure the general comfort, health, and prosperity of the state, of the
perfect right of the legislature to do which no question ever was, or, upon
acknowledged general principles, ever can be, made, so far as national per-
sons are concerned.”

It may also be admitted that the police power of a state justifies the
adoption of precautionary measures against social evils. TUnder it a
state may legislate to prevent the spread of crime, or pauperism, or dis-
turbance of the peace. It-may exclude fromits limits convicts, paupers,
idiots, and lunatics, and persons likely to become a public charge, as
well as. persons afflicted with contagious or infectious diseases; a right
founded, as intimated in the Passenger Cases, 7 How. 283, by Mr. Jus-
tice GRIER, in. the sacred law of self-defense. The same principle, it
may also be conceded, would justify the exclusion of property dangerous
to the property of citizens of the state; for example, animals having con-
tagious and infectious diseases. All these exertions of power are in im-
mediate connection with the protection of persons and property against
noxious acts of ‘other persons, or such a use of property as is-injurious
to the property of others.  They are self-defensive. I do not deem it
Tecessary to review the eases on this subject. It was really disposed of
in Gibbons v. Ogden, the reasoning of Chief Justice MarRsHALL being, to
my ind, conclusive, and, as expressed in said case, never havmg been
departed from in matters where exclusive jurisdiction is given to con-
gress. As he well says: “The nullity of an act inconsistent with the
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constitution 'is’praduced by the declaration that the constitution is su-
préeme.”; : Mr; Justice MILLER, in Henderson v. Mayor, 92 U. 8, 259, on
this question:says: | .

-+ “Itig {clear-from . the natura of our complex form of ovemment. that
whenever the statute of a state invades the domain of leg lation which be-
longs exclusively to the congress of the United States, it is void, no matter
under what' eliss of powers it-may fall, or how closely allled to powers con-
ceded to belo g’to the states.”

I conclude that the police powar ofa state cannot be held to embmce
a subject confided exclusively to congress by the constitution of the
United ‘States;  If the subject-matter of state legislation is included in
thie exclusive grant of commercial power to congress, then the state en-
actment is void, even if it passed in the exercise of the police power of
the state. The authorities in support of this are numerous, and. from
them - I cite ‘Railroad Co. v. Husen, 95 U. S. 465; Crutcher v. Kentucky,
141 U. 8. 47,'11 Sup. Ct. Rep. 851; Leisy v. Hardm, 135 U. 8. 108,
10 Sup. Ct. Rep. 681.

Other questiong are submitted by counsel for petitioner, but, holding
as I do on the matters I have mentloned I do not find it necessary to
pass upon. them. ::

 For the reasons that I have ngen I conclude that the act of the gen-
eral assembly of the state of North Carolina entitled “An act to protect
seéd buyers in North Carolina, ” being chapter 331 of the Acts for the
year 1891, is mopemtwe and voxd and that the petitioner is in custody
in vmlatlon of the constitution of - the United . States. I therefore order
that he be discharged from custody. .. - -

STRAUSKY e al. v. Ennmm, Collector.

'Circuit Court, S. D. New York November 17, 1892)

1. Gus'rous Dt."rms—Ac'r oF MaARCH 3 1883—HOLLOW WARE.

Blue and white kitchen utensus, consisting 'of pots, kettles, saucepans, coffee-
ots, and similar ware, made of sheet steel, and glazed or enameled, held not to be
utiable as “hollow ware, coated, glazed, or tinned, ” under Schedule C, par, 201, at

8 cents per pound, but dutiable at 45 per cent. ad valorem, as. “manufacturers’
articles or wares * * # composed wholly or in part of iron, steel, etc.,” under
Schedule C, par. 216, of the act of March 8, 1888.

2, SaME,
“Hollow ware” means cast-iron ware, in the act of 1888.

At Law.” Motion for a direction of a verdict. Granted.

Maurice .Strausky & Co. imported into the port of New York, in
January, February, and March, 1890, certain steel kitchen utensils,
hollow in form, glazed or enameled, blue and white, which he put upon
the market, in his trade circulars, as “Strausky’s Steel Ware.” The
collector classified them under Schedule C of the act of March 8, 1883,
-a5 manufactures of steel,. etc., (paragraph 216,) and assessed duties



