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frame, to be propelled by hand or otherwise, I mount a windlass or
drum, the axis of which I make hollow. Upon this drum I wind any
required length of flexible tube or pipe, one end of which I connect with
the hollow axis of the drum upon which it is wound, and the free end
of which tube or pipe I fit with suitable connections for attaching it to
hydrants or standards supplying water under pressure. To the end or
ends of the hollow axis or drum I attach suitable distributing media.
The axis is fitted with a handle for winding the pipe, which runs off as
the frame is moved, and on again when required.” The mode of using the
apparatus is as follows: “The end of the flexible pipe being connected
~ to the hydrant or standard, the frame, windlass, and coil of pipe are
moved, as required, to a greater or less distance, and distribute the wa-
ter as the apparatus travels; no locomotive tank or other water container
being necessary.” Russ’ improved apparatus for distributing liquid
manure i3 much like Headley’s, except in particulars necessary to apply
it to the special use for which it is designed. Both these machines seem
to me to anticipate all that is embodied in both Steiner’s and Mason’s,
and clearly to deprive both of any vestige of originality. - These patents
do not appear to have been called to the attention of Judge Morris, as
appears from the transeript of the record in the case of Ertinguisher Co.
v. Holloway, 43 Fed. Rep. 306. The bill must be dismissed, with costs.

BrIicrILL e al. v. THE Crty oF BALTIMORR,
(Circuit Cowrt, D. Maryland. November 11, 1862.)

PATERTS FOR INVENTIONS—AOTIONS FOR INPRINGEMENT—STATE STATUTES oF LiMira-

TION,

The weight of judicial opinion being that state statutes of limitation are not ap-
plicable to actions in federal courts for infringements of patents, a circuit court of
‘the United States, although of the contrary opinion, in the absence of any authori-
tative decision of the question by any appellate court, will sustain a demurrer to a
plea of such statute in an action on the case for infringement of a patent, where
part of plaintiff’s claim is within the saving clause of Act Cong. June 18, 1874, re-
pealing the previous limitation of such actions, and where there must be a trial in
any event, and the question may be considered on appeal.

At Law. Action by William A. Brickill and others against the city
of Baltimore for infringement of letters patent No. 81,132, issued to
plaintiff Brickill, August 8, 1868, for an improvement in “feed-water
heaters for steam fire engines.” A demurrer to the declaration, on the
ground that the patent was void on its face for uncertainty, was over-
ruled. 50 Fed. Rep. 274. The cause is now heard on a demurrer to
defendant’s plea of the state statute of limitations. Demurrer sustained.

Raphael J. Moses, Jr., A. C. Trippe, and Arthur Stewart, for plaintiffs.

Albert Ritchie, for defendant.

Mogris, District Judge. This is an action on the case for infringe-
ment of a patent for improvement in feed-water heaters for steam fire en-
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gines. (| The patent was issued August 18, 1868, and expired August
18, 18856. * This;suitiwas entered . August- 15 1891, 3 days less than 6
years after the ;pxpiration of the patent, and the declalatlon alleges in-
fringement by .the defendant during the entire period of 17 years, from
1868 to 1885, tovered by the existence of the patent.. The defendant
has pleaded. the Maryland statute of. limitations of three years, applica-
blé to actions ¢n the dase, and to:this plea the plaintiffs have demurred.

~Since theenaptment of .the United States patent laws, the only statute
enactad by cohgress limitingactions for infringement of patents was the act
of July 8, 1870, which was repealed by the agtof congress, June 18, 1874,
adopting the/Revised Statutes, so that, exeept in respeet to those matters
which: come within the saving clause of that.repeal, the law was then left
and remainsag it had been priorto the enactment by congxe‘s‘s of.any act of.
limitation:, ».The contention. of the plaintiffs is that there is-now no stat-
ute of limitations applicable.to actions for jnfringement of _patents, and
the contention of the defandant.is that the statute of the state in which
the federal. court is held. i applicable by virtue of sectign 721 of the Re-
vised Ptatutes, which provides that “the laws of the several states, ex-
cept where theconstitution, treaties, or statutes of the United States oth-
erwise Teguire.oriprovide, ishall be regarded as rules of decision in trials
at:common law, in the courts of the United States, in cases where they
app]y.” Theplaintiffs contend that an action for infringement of a pat-
ent is a case to which the above-quoted section 721 does not apply, be-
cause such actions arise out of rights created by an act of congress, as to
which congress has given the federal courts exclusive jurisdiction, and
that the section.is- only applicable to cases: where the state and federal
courts have concurrent jurisdiction over the subject-matter.

This question‘'of .the: appliéability .of 'the statute of limitations of the
several states to actions for infringement of patents has been frequently,
raised in the cireuit court of the United States, and ks been variously
decided. * Thefe'has as yet béén'no authoritative deeision: by, any ap-
pellate court.. In.the present condition of the adjudications on this
question, ‘eminen ﬁjudges and edreful text writers have declared that the
weight of Judww.i opinion s 'thai the state statutes are not applicable,
#nd it has been'so held in the circtnt court oft-the United States for the
district of Connecticut, in a case now pending there, for infringement of
this same patent, between these plaintiffs and the city. of Hartford. 49
Fed. Rep. 372.':. The question hag:been. fully argued before me, and I
have been assmted by the briefi.of counsel, and particularly by the un-
usyally able and exhaustive bripf filed by the counsel who then represented
the eity of Baltimore; but, in.view of the fact that the question has been
already 50 often passed upon angd digeussed by the-circyjt courts; it would
be useless to enter.into a discugsion;of the authorities. . - The gettlement of
the gnestion must-wait for its authoritative decision by an appellate tri-
bunal. I am free to say, however, that I find myself unable to concur
in the reasonmg by which the decisions adverse to the apphcablhty of

ot

lﬁee. also, Brickﬂl w City of Buﬂalo, 49 Fed. Rep 871, for a like rulmg
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the state statutes are sustained. There are, it is quite true, many rea-
sons why éongress should enact'a statute-of limitations expressly appli-
cable to this pecuhar character of property; but thls, of itself, is no rea-
gon why, in the absence of such legislation, suits arising out of patents
should not be governed by the same rules as govern similar. actions.. T
am not aware of any common-law action, growing out of private rights,
even though granted by the United States, to which, in the absence of
any federal statute, the state statute of limitations are not held applicable.
Mc()luny v. Silliman, 3 Pet. 270; Bank v, Dalion, 9 How. 522; Bank v.
Eldred, 130 U. 8. 693, 9 Sup. Ct. Rep. 690; Lefingwell v. Warren 2 Black,
599; Amy v. Dubuque, 98 U. 8. 470.

I 'do not appreciate the supposed force of the argument that because
congress, in order to secure uniformity of decisions as to the construc-
tion of the patent laws and the validity of patents, has given to the
federal courts the exclusive jurisdiction of questions of infringements,
that, therefore, this class of cases 'should be the sole exception to the
prevailing rule, which makes the state acts of limitations just as bind-
ing upon the federal courts as they are upon the state courts; more espe-
cially as the supreme court has held that section 721, so far as it makes
the state laws rules of decision as to the competency of witnesses, is
applicable to this very class of actions for infringement of patents.
Vance v. Campbell, 1:Black, 427; Haussknecht v. Claypool, 1d. 431. If
there be merely a doubt as to whether or not section 721 is applicable,
the fact that not to hold it applicable would leave actions for infringe-
ment of patents the only private actions not affected by any statute of
limitations should, in my judgment, favor the construction which would
make the statute apphcable MeCluny v. Silliman, 8 Pet. 270; Hayden
v. Oriental Mills, 15 Fed. Rep. 605; Copp v. Radway Co., 50 Fed. Rep.
164. . !

Such is my opinion, notwithstanding the weight of authority which is
claimed to be against it, and if there were no appeal, or if the whole of
complainants’ case were cut off by the statute pleaded, I should feel called
upon to overrule the demurrer; but in view of the doubt in which the ques-
tion rests, and of the fact that part of complainants’ claim is within the
savings of the repeal of the statute of 1870, and that there must be a
trial in any event, and that the question will probably, in any event,
be carried up to an appellate court, I think it best that I should yield
my own judgmeént, and let the whole case 'go to the jury.. The repeal
of the statute of 1876 saved to suitors the right to bring suit for any
infringement occurring before its repeal, within six years from the éx-
piration of the patent; therefore any infringement by the defendant prior
to June 18, 1874, is within the provisions of the federal statute. If at
the trial of this case the verdict should be in favor of the plaintiff, it
will be proper that the jury shall find separately the.amount of damages
prior to June 18, 1874, and the amount of damages subsequent to that
date, so that, however the question of limitations may be ultimately set-
tled, there may be no difficulty in entering a proper judgment without
asecond trial.  For the purposes of this case I shall sustain the demurrer.
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Cerrovrorp Manure Co. v. ARLINGTON Manur's Co. e al.

(Circuit Court of Appeals, Third Circuil. November 15, 1892.)

PATENTS FOR INVENTIONS—LIMITATION OF CLATM. .
Letters patent No. 199,908, issued February 5, 1878, to the Celluloid Manufactur
ing Company, for an “improvement in the manufacture of sheets of celluloid and
other plastic compositions, » while covering an invention of a primary character,
and therefore entitled to a liberal construction, are restricted by the terms of the
claims and specifications to the use of a slab of celluloid fastened for the purpose
of planing into thin sheets to a grooved or channeled plate through the agency of
heat, pressure, and the contractile energy of the materialin cooling, and are there-
fore not infringed by a device made under éaatent. No. 387,947, issued August 14,
1888, to Francis Curtis, wherein the celluloid slab is held on & perfectly smooth

plate by atmospheric pressure and adhesion only. 44 Fed. Rep. 81, affirmed.

Appeal from the Circuit Court of the United States for the District
of New Jersey. ;

In Equity. Bill by the Celluloid Manufacturing Company against
the Arlington Manufacturing Company and others for infringement of
a patent. The circuit court dismissed the bill, (44 Fed. Rep. 81,) and
complainant appeals. Affirmed.

Rowland Cox and Frederic H. Betts, for appellant.

John R. Bennett, for appellees.

Before AcmesoN and .Darvas, Circuit Judges, and WaLgs, District
Judge. - :

AcHrsoN, Circuit Judge.: This is an appeal from the decree of the cir-
ouit court of the United States for the district of New Jersey in a suit in
equity bronght by the Celluloid Manufacturing Company, the appellant
here, against the Arlington Manufactiting Company and others, for the
alleged infringement of letters patent No. 199,908, dated February 5,
1878, for an “improvement -in the' manufacture of sheets of celluloid
and. other plastic compositions,” granted to the first-named company,
as assignee of John W. Hyatt, the .inventor. The case, as presented
to us, involves the single question of infringement, and the determina-
tion of that question depends upon the constructionito be given to cer-
tain of the.claims of the patent.. The invention (the specification of
the patent declares) “relates to an improved apparatus and process for
the manufacture of sheets of plastic composition, and, in the present
instance, is applied to the article known as ‘celluloid.’” At the open-
ing of the specification the following explanatory statements occur:

“Heretofore the great obstacle to successfully planing or. reducing plastic
or pliable material to sheets by securing it upon a surface and then feeding
it to.a fixed cutting edge has been that the material was apt to rise from the
surface supporting it, and ride up the knife; thus cutting the material irreg-
ularly, or arresting the dperétion. Hence, to hold the slab of material firmly
upon-the surface sustaining it pending the operation of shaving or planing
it into strips has been esteemed a great desideratum, and is one of the ob-
jects effected by the mechanism and process hereinafter set forth.”

“The objects of the invention are accomplished by causing the union in a
single slab of a number of sheets or pieces of celluloid, this being effected Ly



