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ity or prejudice; nor 8o clearly wrong and unjustifiable as’ to require a
new trial. « Wefeel constrained, therefore, to refuse the motion, and it
is so ordered. C

DavrLas,:Cireuit-Judge, concurs,

 Rommon v. McCrAcREN ¢ dl.
“(Otrouis Court, 8. D. New York.  August 23, 1892)

1. Ramtroap CoMPANIES—CONSTRUCTION CONTRACT—VALIDITY—INTEREST OF DIRECT-
ORS, . . ... Vo o .

A raiflroad company, a eorporation in form only, by it8 president entered into a
construction contract, whereby deféndants agreed to complete the superstructure’
of the road, furnish materials, and equip it bg a certain-date, and in payment
therefor certificates for $1,600,000 of its full-paid stock and $1,800,000 of first mort-
ﬁage bonds; comprising the entire capital stock and bonds, were to be delivered to

efendants. On-the day of the contract, and contemporaneously therewith, defend-
- ants agreed with plaintiff; acting 'on behalf of certain directors who were the ac-
- tual stockholders, that if the contract'was complied with on the part of the com-
pany they would pay to hiny. one half of the net profits realized from the contract
out of the stocks and bonds. The road was completed. Oné hundred and fifty
thousand dollars was determined; without formal accounting, as the proportion of
net profits due %ljaintiﬂ, 0,000 of which was paid, . Held, that though the con-
tract was voidable, yet being an executed ohe, and no stockholders or creditors ob-
.-jecting, defendants couldnotrétain the balance of the amount which they agreed
to pay complainant. . D e I

2. BAME—~FALSE REPRESENTATIONS, . . ‘

. The alleged fact that defehdants weére induced to enter into the agreement as to

. amount of profits by falsa. rgpresentations as to the amounts remaining due for

, right of 'way, and as to the amount of work done, could not eatirely release de-
“fendants from liability, But could ohly' go in reduction of the recovery. i

8.'SaME—~NEW TRIAL—COMPROMISE)VERDICT. g
. In an action for the remainipgg $100,000 due plaintiff under the contract, after a
trial ‘occupying 10 days, a verdict was returned for plaintiff for the full amount,

-less $7,500, which sum represented one haif of the amount: paid by defendants for

. .the assignment of a judgment against the road. Held that, this part of the ver-
‘dict'béing a compromise, the siime would not be set aside because defendants were
. not credited with the whdle amgunt of the judgment. .

- At Law.. Action by Willard: F. Robison against William V. Mec-
Cracken & Co. On motion. by defendants for a new trial. Denied.
. Wager Swayne, for plaintiff., . .
. Milton L. Southard, for defendants..

SureMaN, Circuit Judge.: This is a motion by the defendants for a
new trial of an action at law, wherein a verdict was rendered for the
plaintiff. ' b :

In February, 1886, David Robison, Jr., James M. Asghley, John
Cummings,; William Baker, all of ‘Toledo, Ohio; L. G. Mason, Edward
Middleton, and A. W. Wright, all of the state of Michigan,—formed a
corporation by the name of the Toledo; Saginaw & Muskegon Railroad
Company, to build a railroad of 96 miles:in length from Muskegon,
Mich., to:a point near Ashley, in that state, where it would intersect
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with the Toledo, Ann Arbor & North Michigan Railroad. At the time
the said corporation was formed, Messrs. Robison, Ashley, Cummings,
and Baker each subscribed for 500 shares of stock, Mason and Wright
each subscribed for 50 shares, and Middleton subscribed for 1 share.
Wright’s and Middleton’s subscriptions were merely formal, to enable
the corporation to comply with the laws of the state of Michigan, and
have a sufficient number of Michigan directors, and the plaintiff claims
that Mason’s subscription was of the same character. Checks for 5 per
cent., of the amount of the subseription were delivered to the treasurer,
which were not intended to be collected or paid, and which were sub-
sequently returned to the makers. - Articles of association were signed,
the seven subscribers were chosen directors of the company, Mr. Robi-
son was chosen president, and the coporation, having thus formally com-
plied with the statutes of Michigan, was deemed to have a legal exist-
ence. - Stock certificates were issued for the purpose of enabling the
directors to qualify, but no more stock was issued until it became nec-
essary to perform the contract with the defendants, which will be here-
after stated, and then it was all issued in the name of and delivered to
them. Assessments were neither made nor paid upon the original 2,101
shares, nor were calls made in the ordinary way upon stockholders, but,
when money was needed, Robison would request each of the other To-
ledo - promoters of the enterprise to pay one quarter of the required and
designated sum, which was done.

It is manifest that outside of local aid, by way of gifts or deeds for
the benefit of the road, they furnished the material financial strength
which was réquisite for the development of the enterprise, and they
claim that they were the only persons who were financially responsible
for its success or failure, and who were and continued to be the bona fide
stockholders in the corporation. Mr. Mason insists that he was a stock-
holder, and that it was by the others understood that he was to have
20 per cent. of whatever profits might arise to the stockholders or di-
rectors, after the construction of the road. Whether he was or was not
an actual stockholder, and whether or not it was understood that he was
to participate with the other four in the profits of the enterprise in case
of success, or bear the losses in case of failure, could not be decided in
this case. If he was a stockholder, he found and now finds no fault
with contracts for the building of the road by which stockholders or di-
rectors were to have profits, So far from seeking to set aside contracts
which his associates made, he craves to participate in their benefits.
The road was built or procured to be built in the name and under the
form of a corporation, but the enterprise was conducted by and for the
exclusive benefit of all the actual stockholders, viz., the four Ohio gen-
tlemen and Mr. Mason, if he was acting in conjunction with them, or
without him, if his interest was, like that of the other Michigan stock-
holders, merely nominal, and not actual. The contract for the division
of profits was not made to shut out Mason if he was a stockholder, but
was made upon the theory that he did not want to be a stockholder.

On October 2, 1886, the railroad company, by its president, entered
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into-a contract with  the defendants, W. V. McCracken & Co., by which
it agreed to cause a line of railroad from Muskegon, Mich., to a point
near Ashley, in that state, to be surveyed and located, and to procure
the rights of way and lands for that purpose, and to procure the road-
bed to be graded, and adequate supply of cross-ties to be delivered
along the line of the railroad, and to have the same completed and in
readiness for the laying of the cross-ties by August 1, 1887. McCracken
& Co. agreed to furnish materials for and construct all culverts, trestle
work, -and bridges, to lay the cross-ties, and to construct and complete
the superstructure of said road and to equip it by January 1, 1888.
The railroad company was to deliver to McCracken & Co., in payment
of the materials and work, certificates for $1,600,000 of its full-paid
stock and $1,600,000 of its first mortgage bonds, which were all its
stock and all its bonds, until the extension of its road beyond the east-
erly terminus thereof. Thus the entire capital stock and the entlre issue
of bonds were to be delivered to McCracken & Co.

On the same day, ahd contemporaneously with the contract just
named, McCracken & Co. agreed with the plaintiff, Willard F. Robison,
who is declared by him to have been acting in behalf'ofhis father, David
Robison,. Jri,-and Messrs. Ashley, Cummings, and Baker, that, if the
conditions of the foregoing contract were complied with by the railroad
company, they will pay to him one half of the met profits realized by
the contractors from the performance of the contract out of the proceeds
of the stock and bonds. As the entire capital stock and bonds of the
company were to be delivered by the railroad eompany to McCracken
& Co., it is manifest that the substructure was to be paid for in some
other Way or some other funds, either by said corporation or by the
persons for ‘whom the plaintiff was acting; and as the plaintiff was to re-
ceive no part of the profits unless the conditions: of the building con-
tract were performed by the corporation, they obviously were under a
very strong inducement to see to it that the contract was performed.
The railroad corporation proceeded - with its part of thé contract, the
contractors entered upon the work.of constructing the superstructure,
and on April 5, 1888, work thereon was nearly completed. It had been
in running order, and was running for traffic during the winter of 1887~
88.  On April 5, 1888, McCracken & Co. were engaged in negotiations
with the Grand Trunk Railroad Company to purchase the entire stock
and bonds of the railroad, which negotiations were known and approved
by David Robison, the president of the new company. He was desir-
ous that the amount of net profits which he and his associates were to
receive should be forthwith determined, and a verbal agreement was
reached that McCracken & Co. should pay, without a formal accounting,
the sum of $150,000, as the proportion of net profits which were to be
peid under the contract of 1886. The agreement was reduced to writ-
ing, and was expressed in the followmg manner. MecCracken’s propo-
sition was:

“That in lien of the profits therein provided for, that is, provided for in the
contract. of October 2, 1886, weshall pay to you the gross sum of $150,000,
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to be paid as follows: Our promissory note for $20,000 of this date, payable
8ix months after date; our promissory note of this date for $30,000, payable
nine months after date, and $100,000 to be paid by us two years from May 1,
1888, or as soon before that time,”—and so on.

The letter of acceptance is as follows:

“I am willing to make the modification you suggest, and hereby accept the
proposition and offer you make in your letter of to-day, above referred to, in
lieu of said contract, and all conditions and obligations of the former con-
tract are hereby canceled, and your proposition of to-day is accepted in lieu
thereof.”

The defendants paid the plaintiff $50,000 as the two notes therefor
respectively matured, but refused to pay the $100,000 when it became
due; whereupon the plaintiff brought this action of assumpsit upon the
second contract fo recover that sum. As a defense upon matters of
fact, the defendants alleged that David Robison had induced them to
enter into the contract of 1888 by misrepresentations in regard to the
amount due for unpaid rights of way and in regard to the amount
of unperformed work. The jury found for the plaintiff to recover $100,-
000, less $7,508.75, one half the amount paid by the defendants for the
assignment of a judgment in favor of one Glann against the railroad com-
pany. The defense, as matter of law, was the invalidity of the con-
tracts of 1886 and 1888, because by the original contracts four directors
had secretly provided for one half of the profits which should arise out
of the construction of the road, and it was claimed there could be no re-
covery, because, the contract being void, no action could be maintained
upon it or upon its successor. The defendants invoke the aid of the
- principle which denounces the action of directors of a corporation who,
professing to be its agents, and to be contracting in its behalf, secretly
agree for a private and personal benefit to themselves, or agree to sell
their official influence for personal gain, and assert the just doctrine that
“no action can be maintained on a contract, the consideration of which
is either wicked in itself or prohibited by law.” Armstrong v. Toler, 11
Wheat. 2568. The decisions of the courts of the United States have
been most strenuous in demanding that the directors of corporations
shall act disinterestedly in contracts which they make in behalf of the
corporation for which they act, and in setting aside tainted contracts
which the corporation refused to abide by, or in setting aside con-
tracts between a director or an agent and a third person for the sale of
official influence. Wardell v. Railroad Co., 108 U, S. 651; Thomas v.
Railroad Co., 109 U. 8. 522, 3 Sup. Ct. Rep. 315; Woodstock Iron Co.
v. Richmond & D. Eustension Co., 129 U. 8. 643, 9 Sup. Ct. Rep. 402;
West v. Camden, 135 U. 8, 507, 10 Sup. Ct. Rep. 838; Providence Tool
Co. v. Norris, 2 Wall. 45.

It is manifest that the facts in this case are of a different character
from those which have ordinarily marked contracts which are the sub-
ject of just rebuke by courts. The corporation which entered into
the construction contract was one in form only, and the agreement for
construction and division of the profits was, in fact, made by all the
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stockholders, if Mason was oot a-stockholder. But, assuming the exist-
ence of Mason’s character as a stotkholder, and that an exorbitant con-
tract of the entire body of stockholders for their own pecuniary benefit
can be seasonably attached by ex1stmg creditors, it is well settled that,
as a general rule, contracts of a corporation, which were made by dlrect-
ors who -obtained a. personal pecuniary benefit thereby, are not, on that
account alone, veid, but are voidable at the election of the parties who
are affected by 'the fraud This is cledrly announced in Barnesv. Brown,
80 N. Y. 527; Barr v. Railioad Cs., 125 N. Y. 263,26 N. E. Rep.
145; Oil Co. v. Marbury, 91 U. 8. 587 and Thomas v, Railroad Co.,
109'U. 8. 522,8 Sup. Ct. Rep.'315. TIn the lafter case it is said, in
substance, that those for whom the agent'was acting have the option to
avoid such a eontract, but until they exercise their option, and season-
ably show that'it is thelr purpose ‘not to submit to the act of the agent,
the contract'is in existence, and‘i'not a nullity. : :

In this case;'Mason, the remaining stockholder at the -txme, has not
dissented',‘but desires to enjoy the contract. . The corporation has never
dissented. ““MeCracken & Co., to'whom  the whole stock was issued,
made both contracts, paid $50,000 upon the contract of 1888, the Jast
payment being nine months after its date. . Neither credxtors nor the
present stockholders have ever dissented. The case clearly falls within
the general rule which has been cited. It contains no circumstances
which create an exception, and Inake: the contract one which is abso-
lutely void. - The condition of the’ defendants is this: They made a
voidable contract with the plaintiff, which has not been avoided. The
contract is an executed one, the defendants received and sold the entire
stock and bonds of the company, and have the fruits of the contract, a -
part of which they have paid, and ‘the residue of which they refuse to
pay upon the ground that the contract was illegal in its relations to the
corporation. ' Cages' 'may arise where .a court will have nothing to do
with the controversies in regard to the proceeds of a business of an in-
herently corrupt and wicked charabter, but this is not one of them. The
weakness ‘of the defendants’ position is clearly disclosed in McBlair v.
Gibbes, 17 How. 232; Brooks v. Martin, 2 Wall. 70; Planters’ Bank v.
‘Union Bank, 16 Wall. 483 and Railroad Co. v. Durant 95 U. 8. 579.
In the latier case the court said: “The appellee cannot ’dlaim adversely
to those for whom he acquired and holds the property. = The rights of
others, if such rightg exist, do' not concern him. He cannot vicariously
assert them.”

The defendants’ next pomt is that the court should have charged that,
if the jury found that the defendants entered into the contract of 1888
* by means of fraudulent misrepresentations, the plaintiff could recover
nothing. The contract had not been rescinded. The defendants did
not disaffirm, but set up the misrepresentations in defense, to reduce the
plaintifi’s-demand. to the extent of: $60,000. They could disaffirm the
contract, or seek to recoup the damages arising out of the fraud. “By
proving the fratd and damage, the vendee may reduce the demand,
where his injury is less than the price paid, and where it is equal or
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greater he may defeat the action altogether.” .- Whitney v. Allaire, 4 Denio,
554. In this case, the damages, as claimed, did not equal $100,000.

The defendants’ remaining point is that a new trial should be granted
because the jury allowed one half of the amount paid for the.Glann
judgment, whereas, if they found for the defendants apon that item, the
whole should have been allowed. The jury were instructed, if they
found that any sums were to be deducted from the $100,000, on the
ground of misrepresentation, to state separately the amount which they
found upon the three items which were claimed by the defendants, viz.,—
amounts paid by them for grading, right of way, and the Glann judg-
ment. The jury returned a verdict for $100,000, with interest, less
$7,508.75, with interest, and were inquired of what that amount was
for. The reply of the foreman did not show, to my mind, that the jury
found for the defendants upon the subject of misrepresentations, but
were of opinion that there were equities in favor of the defendants upon
the Glann judgment, which should be worked out by allowing them one
half of the amount which has been paid. That part of the verdict was
a compromise. Upon a motion for a new trial of an action, in a case
involving $100,000 and which occupied 10 days, I am not disposed to
set aside the verdict because the jury were illogical in respect to $7,5600,
especially as the plaintiff had an equal right to say that he is the sufferer
by the compromise. The motion for a new trial is denied.

SteiNer Fire Exrtineumaer Co. 9. CrTy oF ADRIAN.

(Circuit Court, E. D, Michigan. December 14, 1891.)

1. PATENTS FOR INVENTIONS — ANTIOIPATION — APPLICATION OoF OLD DEvicE T0 New
Use—CHEMIOAL FIRE EXTINGUISHERS.

Lettera patent No. 147,422, issued February 10, 1874, to John H. Steiner, cover
in claim 4 a chemical fire engine, consisting of a wheeled frame, provided with a

enerator or extinguisher, and with a hollow-journaled reel, the latter having its
fonmal connected permanently to the generator by a pipe, and being provided with
a hose coupled to it, so that the fluid may be forced through the hose while wound
on the reel, and the reel may be unwound to any desired length without kinking.
Held, that'this claim is void because of anticipation by patent No. 143,488, iasued
September 2, 1873, to 0. R. Mason, for an apparatus for thawing ice from water and
gas pipes; and by British patent No. 100, granted January 12, 1865, to William Russ,
for “an improved apparatus for distributing liguid manure;” and British patent
No. 2,510, granted August 12, 1868, to Edward P, G. Headley, for an apparatus for
watering streets, etc., and extinguishing Ares,—since all these patents show the
leading idea of a hollow-journaled reel, and hose connected thereto, and there was
no invention in applying the same to a chemical fire extinguisher by making the
necessary connections with the other well-known elements of such a machine.

9. SaME—NEW RESULT.

The Steiner patent cannot be sustained on the ground that the journaled reel,
the hose coiled thereon, and its connections, in the combination, promote the per-
fect neutralization of the carbonic acid by the alkali, and diminish the liability to
discharge any free acid which may have escaped from the generator; for the
patentee did not invent the instrumentality by which this result is achieved, and
his specifications contain no hint that he either sought or expected such'a result.

In Equity. Bill by the Steiner Fire Extinguisher Company against
the city of Adrian, Mich., for infringement of a patent. Bill dismissed.



