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of any damages or the avoidance of the contracts on account of a failure
to perform within any of the times stipulated in the contracts, and the
parties themselves proceeded so leisurely thereunder that the first and
only admitted request by the defendant for the delivery of any of the
articles not delivered in August was on December 16, 1889. In Tuyloe
v. Sandiford, supra, the court refused to permit the owner to retain the
$1,000 which the house builder had expressly agreed to pay if he failed
to complete the house within the time fixed in the contract. In the ab-
sence of any such stipulation, or any clearly-expressed intent that time
should be material even, it would be clearly unjustified by the law and
inequitable to hold that the plaintiff is compelled to forfeit his entire
contract price on account of this trifling delay that may have been im-
material to the defendant, and, if not, may be fully compensated in
damages.

The result is that these contracts were not for the saleand delivery, or
the manufacture and delivery, of marketable commodities. They were
contracts for artistic skill and labor, and the materials on which they
were to be bestowed in the manufacture of articles which were not sala-
ble to any one but the defendant when completed because impressed
with special features useful only to it. There wasnothing in the contracts
or their subject-matter indicating any intention of the parties that the
stipulations as to time should be deemed of their essence; and the de-
fendant was not justified on account of the slight delay disclosed by the
record in refusing to accept the goods, or'in repudiating the entire con-
tract. This conclusion disposes of the case, and it i8 unnecessary to
notice other errors assigned. The judgment below is reversed, and the
cause remanded for further proceedings not inconsistent with this opinion.

, PowEer v. MUNGER.

" treutt Court of Appeals, Bighth Circisis. September 20, 1392.)
No. 98.

LIMITATION OF ACTIONS—RUNNING OF STATUTE. ‘

Defendants contracted to haul the steamer Butte, owned by plaintiff, out of a river,
on marine ways operated by them, and made a similar contract with the owners of
the steamer McLeod. By reason of defendarts’ negligence in improperly blocking
the ways, the Butte slipped back into the river, and cellided with the McLeod,
which sank, The owners of the McLeod libeled the Butte, and recovered damages.
Held, that the right of plaintiff to sue defendants for indemnity for the money
which he was compelléd to pay did not accrue, nor did the statute of limitations be-
gin to run, until the payment was made.

In Error to the Circuit Court of the United States for the District
of Minnesota.
At Law. Action by Thomas C. Power against Roger 8. Munger.
Verdict and judgment for defendant. Plaintiff brings error, Reversed.
Henry L. Williams, for piaintiff in error.
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«:Wa P, "Warner and:-Ci: GwLawrenca, (Watner, R'Achardson & Lawrence
on the: brief ,) for deféndant in error.-. -
Befora CALDWELL and: SANBORN, Cn'cuxt J udges, and S%am.As, sttrmt
Judgc« AL R AL Lt ! i :
o >; ll i‘v-‘ ' H i h. ‘:'y T . . Ih“;' .
- SHIRAS] Dwtnct‘ Judge “In: Noéemﬁer 1879, Roger 8. Munger and
@harle!; ‘B, Weaver, ‘partnéts tnder the firm name of C. 8. Weaver &
wex‘é engaged in the busineds of répairing: steamboa‘ns, at Bismarck,
D&k *“On ‘the 17th of NOVember, 1879, they ‘entered into a written
contraét w1th the owners of the stéamer Butte, whereby they agreed to
hiaul the steamer out of the' Missouri 'river upon the marine ways oper-
atéd by them and to replabe the bOat in theriverin the followmg spring.
the owners- of the steamer McLeod. In carrying out these contracts,
the stéamer ‘Butte was hauled’ upon ‘the ways by C.'S.' Weaver & Co.,
and’ the' ' McLeod was ‘Pplaced at'the foot ‘of the ways, ‘preparatory to be-
ifig' hanied’ thereon. Through ‘the alleged negligence of C. 8. Weaver
& Co."ifi rot properly blﬂékmg the Butte upon the ways, this steamer
slid back' into ‘the river, and; ¢oming into collision with the McLeod,
injired that vesiel to such ‘an ‘eéxtent that it sank, and became a total
loss. ' ‘The owners of the MeLeod: thereupon filed in the United States
distnct cdurt for Minnesota & libél in admiralty! agambt the owners of
the steaniér Butte to récover thie’ damages caused them by the destruc-
tion of ‘thé ‘MéLeod, and tipoh ‘#ppeal to the United States circuit court,
on the 15th'of October 1888;, d''detres and judgment in favor of libel-
arts was- eiiteréd, awardmg thehi ‘one half the damages, being the sum
of $9,572.88/: Of the pendency of these 'proceedings * due notice was
given to C. 8. Weaver & Co. by the owners of the Butte, with the re-
quest that they disprove the charge of negligence in the handling of
the Butte when placed upon the ways as above stated. Upon appeal
to the supreme court of the United States, ﬂ% e decree awarding dam-
ages against the owners of ‘the Butte was affirmed (127 U. S. 789)% on
the 1st day of June, 1888, and on the 29th day of that month, Thomas
C. Power, one of the owners of said steamer Butte, and a respondent
in the proceedings in admiralty, was compelled to pay, and did pay,
upon said judgment therein, the sum of $8,5674.74. On the 8th of
January, 1892, he -brought the present action at.law.in the United States
cirouit court for the district of,Minnesota against Roger S. Munger and
Charles 'S, Wieaver to recover the damages thus caused him, service of
notice bemg ‘had  upon Munger only ~Among other defenses, it was
pleaded by:said Munger that the cause of action did ‘not accrue after
November 17, 1879; that more than 10 years: ‘had -elapsed, during all
of whlch time said defendant had resided in the state of Minnesota, and
therefore®the' aktion was barred hder the providions' of the ‘statute of
the state of Minnesota. The case was heard before the court and jury,
and after ¢he close of the testivdony the court dlrected the jury to re-

1See 14 Fed. R/ap 483, * + $Mem. decision. No opmmn.
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turn a verdict for the defendant, on the ground that the -action was
barred by the statute of limitations. Judgment :for the defendant hav-
ing been entered upon-the verdict rendered in obedience to the instrue-
tions of the court, the plaintiff, Thomas C. Power, brings the case to
this court upon writ of error, the sole question 4t issue being that pre-
gented by the ruling made in the court below upon the plea of the
statute of limitations.

This ruling of the trial eourt was based upon. the assumption that
the suit was for a breach of the written contract between C. S. Weaver
& Co. and the owners of the steamer Butte; that the contract created
an implied obligation on .part of Weaver. & Co. to properly handle the
Butte; that the injury to the McLeod resulted from a breach of this im-
plied obligation;v that a cause of action for breach of this implied obli-
zation arose in favor of the owner of the Butte at the time of the in-
jury to the McLeod, and therefore the period of limitation must be
dated from that time.

In the petition herein filed the facts already stated are set forth in
their proper order, and, as' we construe the petition, it does not declare
upon a breach of the contract between Weaver & Co. and the owners
of the Butte, but it sets forth all the facts, and bases the right of recov-
ery thereon. Thus it is therein stated that the plaintiff was compelled
to pay a given sum of money by reason of a judgment rendered against
him and others, as the owners of the steamer Butte, as compensation for
one half the damages caused to the owners of the steamer McLeod by a
collision occurring between the two steamers, it being further expressly
averred *that the collision and damage aforesaid occurred solely by rea-
son of the carelessness, negligence, and unskillfulness of the defendants
in propping up said steamboat Butte, and placing said steamboat Mc-
Leod at the foot of the said marine ways while the steamboat Butte was
so improperly stayed;” thus charging negligence against Weaver & Co.
in the handling of the McLeod as well as of the Butte.

The fact of the execution of the written contract between C. S. Weaver
& Co. and the owners of the Butte, and the general tenor of this contract,
as well as of the oral contract with the owners of the McLeod, are set
forth in the petition, but it is not averred that by the terms thereof C.
S. Weaver & Co. had bound themselves to the owners of the Butte not
to cause injury to the McLeod. The contract does declare the character
of the liability assumed by Weaver & Co. touching the Butte, and, if
this action was to recover for damages caused to the Butte, then this
contract would be the measure of the parties’ rights, and would be the
basis of the action. The suit, however, is not to recover for injuries
caused to the property of the owners of the Butte through the failure of
C. 8. Weaver & Co. to properly perform their contract obligations, nor
is it for the protection or maintenance of any personal or property right
of the plaintiff, but, in effect, is based upon the allegations that, through
the negligence of Weaver & Co. in handling the steamer Butte when in-
trusted to their care, injury was caused to the McLeod; that for the dam-
ages to the McLeod a judgment was obtained in the admiralty proceedings
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against the plaintiff and other owners of the Butte, which the plain-
tiff was compelled to pay. The recital of the contracts in the declara-
tion is in accord with the code system of pleading in force in Minnesota,
under which it is the practice to set forth in some detail the facts consti-
tuting-the history of the given case. -The allegations in the declaration
are entirely consistent with the view that the plaintiff bases the action
on the charge of negligence. The setting forth the two contracts under
which C, 8. Weaver & Co. had charge of the steamers is matter of in-
ducement, and the question at issue is not other nor different from what
it would have been had it been simply stated that C. 8. Weaver & Co.
had possession of and control over the steamers at the time of the acci-
dent. . In other words, the question when the statute of limitations be-
gan to run is not dependent upon the mere form of the petition, but
arises upon the entire facts that were presented at the close of the evi-
dence, and at the time when the trial court ruled that the statute was a
bar to the suit. If, under the facts then in evidence, it appeared that
the plaintiff could not recover except upon proof of the execution of the
written contract between C. S. Weaver & Co. and the owners of the
Butte; and a breach of its terms, then it might well be that the statute
began to run at the date of-a breach; but, in fact, plaintiff’s right of ac-
tion is not based upon a breach of this contract. It is based upon the
allegations that Weaver & Co., having in their possession and control
the steamer Butte, so negligently handled the same as to cause injury to
the steamer McLeod; and that the plaintiff, as one of the owners of the
Butte, has been compelled to pay the damages awarded to the owners
of the McLeod; and the query is whether the statute began to run at
the time of the injury to :the McLeod or at the date when plaintiff was
compelled to pay the judgment in favor of the owners of the McLeod.
It is said thata right to.recover nominal damages accrued to plaintiff
at the date of the collision;-and therefore the statute then began to run.
We must be careful to.distinguish ‘between a right of action for damages
caused to the property of the owners of the Buite and that caused by
injury to the McLeod. ' In the former case, the right of action would
accrue at the time of the coilision, although all.the damages resulting
therefrom: might not then:be apparent. - In all cases wherein there is an
actual violation of a legal right, or an invasion of the right to property,
the right to an action accrues, even though no substantial damage may
have been caused. The violation of a legal right is a technical injury,
for which nominal damages are recoverable. At the time of the colli-
gion a right of action then accrued in favor of the owners of the Butte
for all damages caused. to their property through the fault of C. S. Weaver
& Co., whether such fault was counted on as a breach of contract or as
negligence in the nature of a tort, but for damages resulting from such
fault, which are not the consequence of injury to the property of the
owners. of the Butte, but only arise because the owners-of the Butte were
held liable for the injury to the McLeod, then the right of action for
such consequential  damages did not ‘arise until the plaintiff was com-
pelied to pay the damages awarded the owners of the McLeod. If the
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statute began to run when the collision occurred, then the plaintiff could
have maintained an action at that time against C. S. Weaver & Co. for
at least nominal damages; yet it would not have been possible to frame
a declaration based on the facts then existing that would have been good
against a demurrer. If the plaintiff had counted on the written con-
tract between Weaver & Co. and the owners of the Butte, it would have
appeared that the contract did not deal with the question of injury to
property of third parties. There is nothing in the contract which binds
Weaver & Co. not to cause injury to the property of others, or by which
they agree to be responsible therefor, or to repay any sums which the
owners of the Butte might be compelled to pay to third parties. Any
duty which Weaver & Co. owed to third parties, or to the owners of the
Butte in regard fo the property of such third parties, does not grow out
of anything found in the written contract, but out of the fact that
Weaver & Co. had the possession and control of the steamer when upon
their ways, and were therefore subject to the usual obligation imposed
by law, to use due care in handling property in their charge, so as not
to negligently cause injury to others.

The duty and obligation resting on C. 8. Weaver & Co. to so handle
the Butte as not to cause injury to the McLeod did not grow out of the
execution of the contract with the owners of the Butte, or out of any-
thing therein contained, but out of the fact that Weaver & Co. placed the
Butte upon the ways; and the law imposed upon them, with regard to
third parties, the duty of exercising due care in the performance of such
work.

On the other hand, if the owners of the Butte had brought an action
on the ground of negligence against C. 8. Weaver & Co., the facts would
not have sustained a right of recovery. Negligence alone does not create
a right of action. There must be negligence and consequent damage.
Railroad Co. v. Standen, 22 Neb. 843, 35 N. W. Rep. 183; Wabash Co.v.
Pearson, (Ind. Sup. )22 N. E. Rep. 1 134. When the Butte collided with
the McLeod the sinking of the latter did not cause injury to the prop-
erty or property rights of the owners of the Butte. No ground then ex-
isted for awarding damages, substantial or nominal, to the owners of the
Butte, ag against Weaver & Co., for the sinking of the McLeod. Whether
the sinking of the McLeod would ever be a cause of damage to the own-
ers of the Butte depended upon a contingency; that is, upon another
event, to wit, whether they would be called upon to make good the dam-
ages caused to the McLeod. Ifthey were not so called upon, then the al-
leged negligence of Weaver & Co., which produced the collision, and de-
struction of the McLeod, would not cause damage to the owners of the
Butte; but, if they were compelled to make good the loss caused by the
sinking of the McLeod, then, and not till then, could it be said that the
negligence of Weaver & Co. in causing the destruction of the McLeod
had resulted in damage to the owners of the Butte. As the collision
between the steamers took place on the water within the admiralty ju-
risdiction, it gave the right to the owners of the McLeod to look pri-
marily to the colliding vessel, or the owners thereof, for the damages
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caused, regardless of the fact that:theé. latter was under the actual con-
trol of Weaver.& Co. at the time of‘the accident. - If,:however, the own-
ers of the Butte, by reason’ of their ownérship of the colliding vessel,
were compelled to: make good the damiages. caused to the' M¢Leod, and
resulting’ from the negligence of C. 8. Weaver & Co., then a cause of ac-
tion in their behalf against Weaver & Co. arose when they were com-
pelled to make good .the damages thus caused. The ruleapplicable to
such cases is stated in. Wood, Lim. Act. § 179, as follows:

. “But where a person or corporation is primarily liable for the negligence
or misfeasance or malfeasange of another, the statute does not begin to run
upon the remedy of such person or corporation against the person guilty of
such negligence or breach of duty until the hablllty of such person or corpo-
ration has been finally fixed and ascertained, because, in the latler case, the
gist of the action is the damage, while in thie former,it is the neghgence or
breach of duty.”

The d1stmctlon ex1st1no ‘between cases based upon a breach of con-
tract or a violation of a legal right and those for the recovery of conse-
quential damages resulting from negligence is clearly pointed out in
Wilcox v. Plummer, 4 Pet. 172,—a case greatly relied on to support the
ruling made by the trial court. It was an action of assumpsit to recover
the loss caused by the negligence of an attorney in failing to sue an in-
dorser upon a promissory note placed in his hands for collection. The
question considered by the supreme court was as to the date when the
statute of limitations began to run, it being said:

“It is not a case of consequential damages, in the techniecal acceptation of
those terms, such as is the case of Gillon v. Boddington, 1 Car. & P. 541, in
which' the digging near the plalntiff’s foundation was the cause of the in-
jury, for, in that instance, no’ right or contract was violated, and by possi-
bility the act might have proved barmless, as it would bave been had the
wall never fallen. Nor is it analogous to the case of a nuisance. * * *
The ground of action here is acontract to act diligently and skillfully, and
both the contract and the breach of it admit of a definite assignment of date.
When might the action have been instituted? is'the question, for from that
time the statute must run. 'When the attorney was chargeable with negli-
gence or unskillfulness, his contract was violated, and the action might have
been sustained immediately. Perha.ps, in that event, no more than nominal
damages may be proved, and no more recovered; but, on the other hand, it is
periectly clear that the proof of actual damage may extend to facts that occur
and grow out of the injury, even.up to the day of the verdict. If so, it is
clear the damage is not the cause of action.”

This decision gives us the test that is determinative of questions of
the character of that under consideration. If the action is based upon
a breach of contract, or for an invasion of some right belonging to the
plaintiff, then the cause of action accrues when the act is done which
constitutes the breach of contract, or.the invasion of the legal right of
the plaintiff; and, of course, the statutory limitation begins to run at
the date when the right of .action accrues, regardless of the question of
the amount of damages that may then be recoverable. - If, however, the
action is not based upon a breach of contract, or upon some act which,
when done, is an invasion of some legal right of the plaintiff, but is for
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the recovery of consequential damages, resulting from the negligence
of the defendant, then the right of action does not accrue until actual
damage has resulted from the negligence complained of. :

In the case at bar, the sinking and destruction of the McLeod was
not an invasion of any legal right of the plaintiff. The contract be-
tween Weaver & Co. and the owners of the Butte does not deal with the
duty of Weaver & Co. towards third parties or their property. The ac-
tion is not based upon the ¢laim that, through the failure of Weaver &
Co. to properly perform their contract obligations, injury was caused to
the Butte or any other property or property rights of the owners thereof.
Recovery is sought because, through the alleged negligence of Weaver
& Co., injury was caused-to the owners of the McLeod, for which in-
jury the plaintiff, as one of the owners of the Butte, has been com-
pelled to respond. Reimbursement is sought, not for any injury to
the property or property rights of the plaintiff, nor for the breach of
any contract with him, but for money he has been compelled to pay
to the owners of the McLeod for damages resulting to them from the
negligence of Weaver & Co. The right to sue for indemnity for the
money which the plaintiff was compelled to pay did not accrue until
payment had been made, and, necessarily, the statute of limitations
did not begin to run until the right to sue therefor had accrued. It
was therefore error to hold that the statute began to run at the date of
the collision causing the destruction of the McLeod, and the Judgment
must therefore be reversed.

Other questions are discussed in the briefs of counsel which we have
not considered, this opinion being strictly limited to the one point of
the time when the statute began to run. against the right of plaintiff to
sue for the money he was compelled to pay to the owners of the Me-
Leod. The judgment below is reversed, at cost of defendant in error,
and the case is remanded to the circuit court, with instructions to grant.a
new trial.

Cr1caao, St. P., M. & O. Ry. Co. v. GILBERT & al.
(Ctrcutt Court of Appeals, Bighth Circuit. October 8, 1892.)

No. 117.

1. Rartroap CoMPANIER—FIRES—EVIDENCE.

In an action against a railroad company for the negligent burning of buildings
situated near its tracks, where the only issue was as to the origin of the fire, evi-
dence that, on different occasions within some weeks prior to the loss, fire had es-
caped from engines of the company in the immediate vicinity of the property, was
admissible as tending to prove the possibility, and the consequent probablhty that
some engine caused the fire, Railway Co. v. Richardson, 91 U. 8. 454, followed.

9. SAME—INSTRUCTIONS—CHARGE TAKEN 48 A WHOLE,

In such case it was not error for the court to charge that it is the duty of a rail-
road company to keep its right of way entirely free from combustible materials,
whers the instruction as a whole directed the jury to determine whether inflam-
mable materiais had been spread over the right of way by employes of the company,



