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should issue until after a full and final hearing.
‘The motion for a preliminary injunction is denied.

Tere Louvis OLSEN,
HarmrweN ». Tae Lous OLsEew.

(District Court, N. D. California. Qctober 7, 1892.)
No. 10,424,

1. MariTiMe LieNs—STATE STATUTES—FEDERAL COURTS,

. United Btages district courts having jurisdiction of a contract, as a maritime one,
. .can, under admiralty rule 12, enforce liens given for itsseourity by state laws. The
Lottowanna, 21 Wall, 558, followed.

2. :BrATUTBS—CONSTRUCTION—CONFLICTING PRUVISIONS. :

The constitution of California provides that no law shall be amended by refer-

ence to its title, but shall be re-enacted and published at length as amended. Code

- Civil Proc..Cal. § 818, was amended and re-enacted by an:act which amended the

. Code generally, and provided that all laws inconsistent therewith should be re-

_pealed, . Held, that a clause of this section which remained unchanged was not

80 re-enacted as to makeo it a later statute than one prevailing before such re-enact-
ment. Railroad Co. v. Shackelford, 63 Cal. 261-265, followed.

3. Samg. : . :

' Pol. Cbde Cal. § 4481, provides that, if the provisions of any title of the Califor-
nia Codes conflict with the provisions of another, the provision of each must pre-
vail a8 to all questions arising out of the subject-matter of such title. Code Civil
Proc. § b, provides that provisions of this Code, so far as they are substantially the
same as the existing statutes, must be construed as a continuation thereof, and not
as new enactments.  Held, that section 5 of the Code of Civil Procedure prevails
over section 4481 of the Political Code in the construction of Code Civil Proc. § 818,
and Civil Code, § 8055, which are in conflict. - People v. Freese, 18 Pac. Rep. 812, 76

. Cal. 684, followed. . . )
4, SAME—MARITIME L1ENS—MASTER’S WAGES. .
The ¢common law of England, (which grave a master no lien on a ship for his
. wages,) by Aot Cal. April 18, 1850, was adopted as to all courts of the state. By
Pr. Act Cal. § 817, adopted April 29,1851, a master was given such a lien. This was
re-enacted in Code Civil Proc. § 818, Civil Code, § 3055, which took effect Janu-
ary 1, 1878, provided that a master should have no such lien. Pol. Code, § 4480,
provides that the provisions of the Codes shall be construed as if enacted at the
same moment of time. Held, that under Code Civil Proec. § §, section 8055 of the
Civil Code and section 813 of the Code of Civil Procedure are re-cnactments of
the acts of 1850 (the common law) and 1851, respectively, and section 813 of the
" Code of Civil Procedure, being the latest declaration of the will of the legislature,
should therefore prevail.

In Admiralty. Suit by Charles Haritwen against the steam schooner
Louis Olsen for wages as master. Exceptions to libel. Overruled.
Page & Eells,. for libelant,
W. W. Davidson, for regpondent.

. Morrow, District Judge. This suit is brought by Charles Haritwen
against the steam schooner Louis Olsen, fo recover the sum of $1,396.30,
claimed to be due the libelant as wages.  The claimant excepts to the
libel on the ground that it appears from the libel that whatever wages
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‘were earned for any services performed or rendered by the libelant were
80 earned by him while he was acting in the capacity of master of the
vessel. The lien is claimed by the libelant under the provisions of sec-
tion 812 of the Code of Civil Procedure of this state, which, among other
things, provides that “all steamers, vessels, and boats are liable (1) for
services rendered on board at the request of, or on contract with, their
respective owners, agents, masters, or consignees.” In the case of The Lot-
tawanna, 21 Wall. 5568-580, it was held by the supreme court that the
district courts of the United States, having jurisdiction of a contract asa
maritime one, might, under the provisions of the twelfth admiralty rule,
as promulgated in 1872, enforce liens, given for its security, when cre-
ated by the state laws. In the case of The Mury Gratwick, 2 Sawy. 342,
the late Judge HorrMan held that the master of a vessel, engaged in
navigating the interior waters of this state, might proceed in rem in this
court to recover his wages upon the lien created by the law of this state.
This decision was affirmed by Judge FieLp, sitting in the circuit court.
T4 is not denied that such was the law at that time, but it is said, on
behalf of the claimant, that the state lien no longer exists. At the time
The Mary Gratwick Cuse arose in this court, in 1872, the domestic lien
was contained in section 317 of the practice act of this state. The Codes
(Civil, Civil Procedure, Penal, and Political) took effect January 1, 1878.
‘The practice act was incorporated into the Code of Civil Procedure, and
gection 317 of the former act became section 813 of the latter Code. But
in the Civil Code it was provided, in section 3055: “The master of a
ship has a general lien, independent of possession, upon the ship and
freightage, for advances necessarily made or liabilities necessarily in-
curred by him for the benefit of the ship, but has no lien for his wages.”
Here is a conflict between provisions of the Code of Civil Procedure and
the Civil Code, and the question is, which is now the law of this state?

The first inquiry would naturally be to ascertain which of these two
sections was the last expression of the will of the legislature; but section
4480 of the Political Code provides that, “with relation to each other,
the provisions of the four Codes must be construed * * * as though
all such Codes had been passed at the same moment of time, and were
parts of the same statute.” This provision disposes of any question as
to which section was the later enactment. The location of two seétions,
in an ordinary statute, would afford a rule of construction in the pre-
sumption that the later section in number was the last in time, and in-
tended to repeal the provisions of a prior conflicting section; but, in the
present case, the conflicting sections belong to different Codes, and, un-
der the foregoing rule of construction, we are not at liberty to assume
that these two sections were passed otherwise than at the same moment
of time.

We find, however, that section 818 of the Code of Civil Procedure was
- amended and re-enacted in 1874 by an act which amended the Code gen-
erally, and which provided. that “all provisions of law inconsistent with
the provisions of thisact are hereby repealed; ” but, in this re-enactment,
there was no change made in the subdivision of the section now under
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consideration.. - The amendment was in another subdivision and upon a
dlﬁ'e,‘r:ent,subject ‘The. constitution of this state requires that “no law
shall be revised or amended by reference to its title; butin such case the
act.revised .or section amended shall be re-enacted and.published at
length, a8, remsed or amended.” - Is such a re-enactment a sufficient ex-
pression of the will of the leglslature to authorize us to hold that a lien
in favor: of the master for his wages, created by the first subdivision of
seotion 813 of, the Code of Civil Procedure, has been re-enacted so as to
repeal that, part of section 3055 of the Cjvil Code which declares that he
has no lien?

In Sutherland on Statutory Constructlon, (section 133,) the rule re-
speeting the effect of amendments of this character is stated as follows:
. “The constitutional provision requiring amendments to be made by setting
out the whole gection as amended was not. intended to make any different
rule as to.the. eﬁect of such amendments. So far as the section is changed,
it must receive & new operation; but so far as it is not changed, it would be
dangerous to hold ‘that the mere nominal re-enactment should have the effect
of disturbing’ thé whole body of ‘statutes in pari materic which bad been
passed: aines the frst enactment. ' There must be something in the nature of
the new legislation to show such an intent with reasonable clearness before
an implied repeal can be recoguized, The amendment operates to repeal all
of the section amended, not. embraced in the amended form, The portions
of the amended peptlons which are merely ‘copied without change are not to
be condlde;‘ed‘ a8 Tepealed and again enacted, but to have béen the law all
along; and ‘the 'new parts, or the changed portions, are not to be taken to
have been the law' 4t any time pr| ior to the passage of the amended act.”

This rule is supported by abundant authority, and was, approved by
the supreme court of this state in Railroad Co. v. Shackelford, 63 Cal. 261-
265. The re-enactment of section 813 of the Code of Civil Procedure is
therefore wlthout valye in determlnmg this question of conflict.

It is next ¢laimed that section 4481 of the Political Code furnishes the
proper rule of constructlon, as follows:

“If the provmlons of any title conflict with or econtravene the provxslons of

another 'titlé, the provisiotis of each title'must prevail as to all matters and
quesnons arlsmg out of the subject-matter of sueh title.”

It is urged t,hat section 8055 is found in a title of the Civil Code which
treats of liéng-in general, whereas section 8183 is found in & special place
in the Code Qf Civil Procedure which treats of actions against steamers,
vessels, and, boats; and, as the question in controversy relates to a lien,
it is claimed .that the former section must prevail; but in Peoplev. Freese,
76 Cal. 634, 18 Pac. Rep. 812, the supreme court of this state rejected
this rule of, q:onatructlon in, favor of & ryle provided in section 5 of the-
Political Code, which is as follows:

“The provisions of this Code, so far as they are substantially the same as.
existing statutes, must be couatrued as contmuatmns thereof, and not as new
enactments e

. This is preclsely the Ianguage of sectmn 5 of the Code of ClVll Pro-
cedure, and-the question involved in People v. Freese, as to the superior-
ity of: certain conflicting sections of the;Political Code, makes the decis



THE LOUIS OLSEN. 655

sion in that case authority; but, in making theapplication, we must no-
tice, also, the rule of constructmn provided by section 5 of the. C1V1l
Code, as follows

- “The provisions of this Code, so far as they are substantially the same as

existing statutes or the common law, must be construed as continuations
thereof, and not as new enactments.”

The common law gave no lien to the master for his wages. Section
3055 of the Civil Code, declaring that the master has no lien for his
wages, i8 therefore a declaration of the common law, and not a new en-
actment. Section 317 of the practice act, as we have seen, gave the
master a lien for his wages. This was therefore a new right, created by
statute, continued in the Code of Civil Procedure. In the practice act,
it was in derogation of the common law; so it is in the Code of Civil
Procedure. - It is therefore claimed that the presence of the declaration, in
section 3055 of the Civil Code, that the master has no lien for his wages,
cannot be construed as an expression of a legislative intent to deprive
him of his right of lien, expressly conferred by statute, and continued in
its appropriate place in the other Code. The rule relied upon to justify
this conclusion is this:

“Where two statutes in pari materia, originally enacted at different peri-
ods of time, are subsequently incorporated in a revision and re-enacted in sub-
stantially the same language, with the design to accomplish the purpose. they
were originally intended to produce, the time when they first took effect will
be ascertained by the courts, and effect will be given to that which was.the

latest declaration of the will of the legislature, if they are not harmomous ”
Suth. St. Const. § 161.

Now, if we go behind the Codes in this case, and look at the date of
the original enactments, we find that the common law of England was
adopted as the rule of decision in all the courts of this state by the .act
of April 13, 1850, while the practice act, giving the master a lien for his
wages, was passed by the legislature, April 29, 1851, This last act, as
before stated, has been continued in section 813 of the Code of Civil Pro-
cedure, and, as it is the last enactment in point of time, it should control
asthe last expressed will of the legislature. This rule of construction was
adopted in Bank v. Paity, 16 Fed. Rep. 751, with respect to the conflicting
provisions of two different Alabama statutes, The act of 1867, (Ala-
bama statutes) declared that bills of exchange and promissory notes,
payable at a bank or private banking house, should be governed by the
commercial law, The act of 1863 declared that such documents, pay-
able at a bank or banking house “or a certain place of payment therein
designated,” should beso governed. Under the first statute, a note pay-
able at a specified place, not a bank or banking house, was not negotia-
ble; under the other, such a note was negotiable. These two statutes
were incorporated into a Code,—the later statute being section 2094, the
earlier being section 2100. If the latter section were adopted as;the last
expression of the legislative will, the court would have to hold that the
act of 1867, so far as it conflicted with the act of 1873, would control.
But, it having been held by the supreme court of the United States
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(OQuates v. Bank, 100 U, S, 239,) that the act of 1873 repealed the act of
1867, the eircuit court now held that the presence, in the Code, of the
act of 1867, “was clearly an oversight in the codifiers, which was not
observed by the legislature when it was adopted. The supreme court
of Alabama, in such cases, has decided that, in determining the legisla-
tive intent, the daté of the enactment will be looked to, and the last one
in time will be held to be the law.”

In 1877 the question as to the master’s lien for wages under these Code
provisions arose in this court in the case of E. D. Wheeler v. The Kate.
From the notes of the argument, taken by the late J udge HorryaN, it
appears that substantmlly the same argument was made in favor of the
master’s. hen as was made. in the present case; and, while: the learned
Judge left no opinion oni file, it is said that he gave such oral intimations
in favor_of the lien that it was accepted as the law, and the owner of the
tug paid the claim, and the libel was dismissed.  In the case of John 4.
Wilson v. The Freg Trade,' argued before me in February last, I endeavored
to reconcile the conflicting sections of the two Codes by assuming that
section 817 of the Code of Civil PBrocedure would operate, according to
its terms, in favor of all persons rendering services on board of domestic
‘'steamers, vessels, and boats, except the master, who was made the sub-
ject of a special exclusion by the terms of section 3055 of the Civil Code.
It appeared to me that, as the: Codesare required to be treated as having
ibeen passed at the same-moment of time, the presumption was that the
‘provisions- of all'the Codes were ‘intended to operate, and to give effect
to this presumption,T Reld that the provisions of section 3055 of the
lClVll Code, declaring that the master had no lien for his wages, should
ibe construed as an ‘exception to the general provisions of section 817 of
'the Code of Civil Procedure. - But, in the argument of that case, my
‘attention ‘was not called to the provisions of sections 5 of the Civil Code
and Code of Givil Procedure, and the rule of construction based upon
those sections; as has been done in this case; nor was my attention called
to the case of Wheeler v. The Kate. On the contrary, I was informed
that it had not been the practice in this court to recognize the state stat-
ute as giving the master-a lien for his wages, and, following what I sup-
posed to be the established law of this district and the rule of construction
just mentioned, I'refused to entertain the master’s claim to a lien. Much
may be said on either side of the question; but, in'the light of the argu-
ment in the present case, the authorities cited, and the fact the law of
this district appears to have been ii1 favor of the domestic lien, I am of
the opinion that section 813 of the Code of Civil Procédure declares the
. last expressed will of the legislature of this state, and establishes the

master’s lien for his wages.
The exceptions to the libel will therefore be overruled.

1The opinion in:th{s‘ case was oral, and has not been reported.
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McGrLLIN v, CLaFiaN & al.
{Circuit Court, N. D. Ohto, E. D. December 8, 1892.)

No. 5,012,

1. REMOVAL oF CAUSES—SPECIAL APPEARANCE IN STATE COURT—EFFECT OF REMOVAL.

A novresident defendant, who files in the state court a special appearance, for
the purpose of objecting to the jurisdiction, and subsequently removes the caunse to
a federal court, expressly disclaiming in his petition for removal any purpose to
enter a general appearance, does not by such removal waive the jurisdictional ques-
tion, but. may renew the same, and have it determined by the federal court.

2. APPEARANCE—SPECIAL AND GENERAL. :

In an action commenced in an Ohio court by attachment and garnishment pro-
ceedings, supplemented by publication of service, defendants, being nonresidents,
entered a special appearance, as follows: “And now come the defendants, [naming
them,] for the purpose of this motion only, and disclaiming any and ail intention of

: enterinﬁ an appearance to this action except for the purpose of this motion, and
move the court for an order dismissing this action, quashing the process of gar-
nishment herein and the service of notice upon them by publication, for the reason
that this court has acquired no jurisdiction in this action of either the persons or the
property of these defendants, or either of them, none of them having.been served
with suminons herein, and no property belonging to them, or either of them, hav-
ing been seized upon such order of attachment, and none of the garnishees named
therein, or served therewith, having property of these defendants, or either of
them, in their possession or under their countrol, or being indebted to these defend-
ants, or either of them, in any way, and these defendants being nonresidents of
and absent from said state; and also move the quashing of said process of gar-
nishment upon the further ground that the affidavit of the plaintiff filed herein was
not sufficient'to authorizeé the issuing of said process.” Held, that this motion was
not broader than that contemplated by the Ohio statute, and did not operate as a
general appearance, Smith v. Hoover, 89 Ohlo St. 249, followed.

8. B8ERVICE BY PUBLICATION—RES 70 SUPPORT.

In an action in an Ohio court against a nonresident, commenced by the issuance
of attachment and garnishment process, and supplemented by publication of serv-
ice, the sheriff’s return on the summons and garnishment showed ‘that nelther de-
fendant nor any of his property had been found in the county. Each of the gar-
nishees answered that he had no progerty or credits belonging to defendant, and
these answers were not controverted by plaintiff, as allowed by the Ohio law,
though sufficient time had elapsed for him to do so. Held that, as the case stood,
there being no personal service and no res to support the publication, defendant
was entitled to a dismissal of the cause, on special appearance and motion therefor.

At Law. On motion to quash service and dismiss the action.
J. M. Jones and Foran & Dawley, for plaintiff.
Henderson, Kline & Tolles, for defendants.

Ricks, District Judge. This suit was instituted against the defend-
ants in the court of common pleas of Cuyahoga county, Ohio, to recover
the sum of $2,093,000, upon nine different causes of action, set forth
in the plaintiff’s petition. The controversy between the parties involves
a large number of transactions growing out of the sale of dry goods, in-
vestment in cattle ranches, real estate, notes, accounts, and other choses
in action. The suit was instituted in the state court on the 31st of
March, 1892, by the filing of the petition and an affidavit for attach-
ment. Summons for the defendants was issued ‘on the same day. On
‘the 11th of April, 1892, the summons was returned by the sheriff, “ De-
fendants not found in my county.” On April 11th the sheriff returned
the order of attachinent, showing service and order to answer as such
garnishee in the form provided by law made upon each of the insurance
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