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wrongful combinations and :conspiracies in restraint of trade are alleged,
and & monopoly of the whole or a part of the trade and commerce in
lumber in the several states mentioned. The allegations are too indefi-

nite and uncertain, and the demurrer to all the counts is sustained.

SranL v. WiLLiams,

(Ciroutt Court, D. Connecticut. September 33, 1892.)
No. 708,

1. PATENTS YOR INVENTIONS—ACQUIESCENOR—EVIDENOR.

On a motion for preliminary injunction the patentee made afidavit that he put
the invention into practiocal use about the time of the application, and it had .been
in Pmt_loal use ever since; that the rights of the owner of the patent had been ac-
quiesced in by the public; that the invention had been applied to many bundred
machines; 'that he had never given any licenses, or sold any manufacturing rights;
and that tile,va‘lidity of the pafent had never been questioned. The assignee of the
&Went made affidavit that he had applied the patent since January, 1892. Held,
at this was insufficient to show public acquiescence. -

8, BAME—PRELIMINARY INJUNOTION—PRIOR ADJUDICATION.

8. Bamm.’

On a motion for a preliminary injunction, complainant introduced the record of
.another circuit court, showing that in a suit by him against a third person the court
found infringement, and granted a restraining order; that subsequently this in-
ghct,ion was made perpetual, but there was nothing to show that any question as

0 patentable novelty, the prior state of the art, or public acquiescence, were raised
therein: Held, that such an adjudication was not of controlling weight.

On a motion for preliminary injunction, a prior adjudication in'another circuit,
finding infringement, and awarding a perpetual injunction, is not conclusive, when
the alleged infringing devices are materially different in the two cases.

& BAME—PRELIMINARY INJUNCRION—~INFRINGEMENT, :

Lettera patent No. 258,205, issued to Halstead, May 28, 1882, cover an egg-holding
tray for incubators, having wires or cross bars, in combination with a muslin web
below the same, on which the eggs rest, and which is movable by means of rollers
80 a8 to turn the eggs. In his application the patentee claimed as his improvement
an arrangement whereby the eggs rested between cross bars not supporting the
eggs, and disclaimed cross rollers on which the eggs rest. In defendant’s incu-
bator the eggs rest upon a cloth supported by cross bars, and the cloth revolves on
rollers, but the rollers serve both to support the eggs and to hold them in place
while the cloth is moved to turn them. Defendant’s device had greater likeness to
a prior patent than to that of complainant.. There was no evidence that serious
injury would be caused by withholding & preliminary injunction. Held, that the
same should be'denied.’ - i

B BAME~DISCLAIMER.

- Letters patent No. 368,249, issued in 1887 to George H. Stahl, covers in claim 8 an
incubator in which uniform heating is secured by a flat tank overlying the cham-
ber, and divided by two partitions extending from one end nearlg to the other, the
hot water being discharged by pipes into the outer divisions, and carried off by a
single return pipe, leading from a point between the partitions. Defendant sub-
stitutes :llaes for the partitions, and it appeared that the patentee originally claimed
substantially similar pipes, but, the same being rejected, he disclaimed the use of
pipes for maintaining an even temperature. eld, that the claim should be strictly
construed against him, and that a preliminary injunction should be denied, espe-
cially as it appeared that both pipes and partitions had been used prior to the

patent.
In Equity.  Bill by George H. Stahl against Albert F. Williams for

infringement of patents. On motion for preliminary injunction.,
nied. . .
.. Ju. J. Jennings, for complainant.

De-
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TownsenD, District Judge. The complainant claims under six pat-
ents for certain improvements in incubators, but only two of these are
relied on as the foundation of the prayer for a preliminary injunection.
The patent No. 258,295, known as the “Halstead Patent,” was issued to
Halstead on May 23 1882 and was assigned to complainant on Febru-
ary 1, 1892. The claims Nos. 6 and 7, which complainant alleges are
infringed by defendant, are as follows:

“(6) In an egg-holding tray, the combination, with the wires or cross bars,
of a web of muslin or similar material, on which the eggs rest, and which is
movable, 80 as to turn the eggs, substantially as set forth. (7) The combina-
tion, in an egg-holding and turning tray, of cross wires or bars, a web, and
a roller, upon which the web may be wound, substantially as set forth.”

The eggs are kept in position, while turning in said tray, by wires
stretched across it. -The advantage of this arrangement lies in the fact
that the eggs can be turned without the danger of breakage. In defend-
aat’s incubator the eggs rest upon a cloth supported by parallel bars of
wood. ‘Said cloth revolves on rollers as in complainant’s tray, but in
defendant’s tray the rollers serve both as a support for the eggs, and to
hold them in place while the cloth is revolved to turn them. Complain-
ant claims that this device for supporting and turning eggs is a mechan-
jcal equivalent of his invention, and an infringement thereof. Com-
plainant further introduced the affidavit of Halstead, the patentee, for
the purpose of showing acquiescence of the pubhc in the validity of sald
patent. The material part of the affidavit is as follows:

“That applicant put the same into practical use about the time the apphcd-
tion for patent was made; that the same has been in practical use ever since,
and the rights of the owner of said letters patent in said invention have been
acquiesced in by the public, and that this invention has been applied -to a
great many hundred machines; that he has never licensed any one to make
it, and had never sold any manufacturing rights to make it, and the validity
of said letters patent has never been questioned,”

The complainant also introduced in evidence an order of the circuit
court of the United States for the southern district of Illinois, dated
April 4, 1892, granted in a suit brought by the complainant against
A. L. Chase et al., wherein the court found the egg tray of the defend-
ants in that case to be an infringement of complainant’s patent, and re-
strained and enjoined the defendants therein from further manufacture
of said trays until the further order of the court; the cause being con-
tinued for further hearing to April 23, 1892. On June 9, 1892, and
after the hearing in this case had been closed, complainant, by leave of
court, filed certain exhibits introduced upon the hearing in said case in
Illmms, and a copy of the final decree of said court, making said tem-
porary injunction perpetual.

The defendant introduced several patents for the purpose of showing
the state of the art at the time when complainant obtained his patent,
and the lack of patentable novelty therein. One of these—the Renwick
patent, No. 224,224, granted in 1880—described a tray in which the
eggs rested. on bars or rollers, or “on an endless apron, carried upon the
supporting roller.” The eggs were turned by means of the revolving
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.rollers, with or without. said apron.., Another patent—the Martin pat-
ent, No. 237,689, granted in; 1881-—described a series of rollers sup-
porting the eggs, which revolved upon their axes, and turned the eggs.
Other patents, granted prior to that of complainant, described egg trays
with grating covered with cloth, as claimed by complainant. The de-
vice.of the defendant more nearly resembles the devices employed in
certain of these earlier patents than those claimed in the Halstead pat-
ent. . There the cross wires and wire netting are distinet, and used for
entirely different purposes,. The wires above the cloth, and as the pat-
entee describes them, “near the top of the tray,” prevent the eggs from
moving‘along when the cloth is turned while the eggs rest upon the net-
ting. - Neither in deferidant’s device nor in the Renwick patent are there
any wires above the cloth, but the rollers below it serve the double pur-
pose of sqpportmg the cloth and of holdlng the eggs in place while turn-
ing. It further appeared that Halstead, in his application for a patent,
claimed as hig improvement an arrangement whereby the eggs rested be-
tween cross bars not supporting the eggs, and disclaimed cross rollers on
which the eggs:rested. ‘

The affidavit of complaman]; that. he apphed the patent sinceJ anuary,
1892, and that of the patentee, quoted above, are the only evidences. of
publlc acquiescence. . None of the cases cited by complainant’s counsel
show that such use would ‘be sufficient to establish the cla1m of public
acquiescence. . .

A suitable ad_]udlcatlon of another federal court, on final hearing,
upon the vahdlty of this patent, and the lnfrmgements thereof, would
have great, if not controlhng, welght in the determination of the same
question-in this court. But it does not seem to me that this is such
an adjudication, for the :following reasons: The restraining order or
injunetion originally granted was made perpetual at the final hearing
but no further finding was made thereon. Although this case was re-
opened to permit complainant'to introduce evidence as to said decree,
none was offered. to, show that the questions as to the state of the art or
public acquiescence were preseinted for the consideration of the court.
It does not even appear that the guestion of patentable novelty was be-
fore the .court, except as it may.be inferred from the decree of the court.
The decigion: seems to.be based simply upon “the bill of complaint,
the affidavits of the respective parties, and arguments of counsel.” No
opinion of the court was filed with the papers.

But there is another reason why said decree is not bmdlng in . this
case.. An.examination of the exhibits in the casé in Illinois shows that
the infringing device differed materially from that of the defendant, in
having both:the wire netting below,.and the cross wires above, the cloth
_ apron, as in complainant’s patent. For these reasons I think complain-
ant has failed.to-show that the decree of the Illmoxs court controls this
cage.

The other patent agamst the mfnnuement of which an m_]unctlon is
asked . is- No. 368,249,.granted in 1887, to complainant. The claim
No. .3, of whlch defendaut’s devme is' alleged to be an mfrmgement, is
asfollows : : B e T A
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.%In an incubator, a8 a wieans of umformly heating its interior chamber,
the flat tank overlying said chamber, and provided with the two partitions
extending from one end nearly to: the other on opposite, sides of its middle,
in combination with the external heating vessel, the two pipes, a, leading
from its top into opposite sides of the tank outside of the partitions, and the
return pipe, a, located at the same end of the tank, and extending from a
point between the partitions to the base of the heater, whereby the hot water
is delivered in two currents along the sides of the tank, and returned through
its middle to the heater.”

This claim No. 3 also was held vahd, and a perpetual injunction
granted against defendants, by the court in the decree hereinbefore re-
ferred to in the suit in Illinois. The reasons already stated why that
judgment is not conclusive herein as to the Halstead patent apply to
this patent. The defendant substitutes pipes for the partitions patented
by complainant. Complainant claims that said pipes are a mechanical
equivalent for said partitions. But defendants showed, by the copy of
the file wrapper in the matter of the above patent, that the complainant
originally claimed pipes, substantially as used in defendant’s incubator,
and that, the patent office having rejected such claim, complainant in-
serted in his application the following disclaimer:

“I am aware that heating pipes have been variously arranged to maintain
a uniform temperature in an incubator; but a flat tank, with partitions, such
as herein shown and described, has been found to glve the result desu'ed ina
more satisfactory manner, and at less cost.”

. After such acquiescence, the claim of the patentee as allowed must
be construed strictly against him and in favor of the public. Mott Iron
Works v. Standard Manuf’g Co., 59 0. G. 2067, 51 Fed. Rep 81, and
cases cited.

The defendant further showed by the patent to Cantelo, No. 5,204,
granted 1847; the patent to Davis, No. 193,490, granted in 1877 the
patent No. 245 121, granted in 1881 and the patent to Rosebrook, No.
349,749, granted in 1886; that both pipes and partitions had been
used prior to the issuance of complainant’s patent, and for the purposes
claimed by complainant.

On the other hand, complainant claims that the patents introduced
by defendant are mere paper patents, which never had any prac-
tical value, while hig patents are of great utility. Where the ques-
tion of patentable novelty is doubtful, an extensive use by the public
may resolve the doubt in favor of the patentee.  Topliff v. Topliff, 59
0. G. 1257, 12 Sup. Ct. Rep. 825. On the whole, however, the
evidence presented has raised in my mind such a substantial doubt
in regard to infringement in either case, that, in the absence of any
evidence that complamant will be seriously m_]ured ‘by withholding
the preliminary injunction, I do not feel justified in granting it. - “A
prehmmary injunction ought never to be issued unless the right of a
patentee is an established or admitted one, and unless the invasion of
the right is proved beyond a reasonable doubt.” Pavement Co. v. City
of Elizabeth, 4 Fish. Pat. Cas. 189. It does not seem to me that the
questions raised can be fully and fairly disposed of on the hearing of
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should issue until after a full and final hearing.
‘The motion for a preliminary injunction is denied.

Tere Louvis OLSEN,
HarmrweN ». Tae Lous OLsEew.

(District Court, N. D. California. Qctober 7, 1892.)
No. 10,424,

1. MariTiMe LieNs—STATE STATUTES—FEDERAL COURTS,

. United Btages district courts having jurisdiction of a contract, as a maritime one,
. .can, under admiralty rule 12, enforce liens given for itsseourity by state laws. The
Lottowanna, 21 Wall, 558, followed.

2. :BrATUTBS—CONSTRUCTION—CONFLICTING PRUVISIONS. :

The constitution of California provides that no law shall be amended by refer-

ence to its title, but shall be re-enacted and published at length as amended. Code

- Civil Proc..Cal. § 818, was amended and re-enacted by an:act which amended the

. Code generally, and provided that all laws inconsistent therewith should be re-

_pealed, . Held, that a clause of this section which remained unchanged was not

80 re-enacted as to makeo it a later statute than one prevailing before such re-enact-
ment. Railroad Co. v. Shackelford, 63 Cal. 261-265, followed.

3. Samg. : . :

' Pol. Cbde Cal. § 4481, provides that, if the provisions of any title of the Califor-
nia Codes conflict with the provisions of another, the provision of each must pre-
vail a8 to all questions arising out of the subject-matter of such title. Code Civil
Proc. § b, provides that provisions of this Code, so far as they are substantially the
same as the existing statutes, must be construed as a continuation thereof, and not
as new enactments.  Held, that section 5 of the Code of Civil Procedure prevails
over section 4481 of the Political Code in the construction of Code Civil Proc. § 818,
and Civil Code, § 8055, which are in conflict. - People v. Freese, 18 Pac. Rep. 812, 76

. Cal. 684, followed. . . )
4, SAME—MARITIME L1ENS—MASTER’S WAGES. .
The ¢common law of England, (which grave a master no lien on a ship for his
. wages,) by Aot Cal. April 18, 1850, was adopted as to all courts of the state. By
Pr. Act Cal. § 817, adopted April 29,1851, a master was given such a lien. This was
re-enacted in Code Civil Proc. § 818, Civil Code, § 3055, which took effect Janu-
ary 1, 1878, provided that a master should have no such lien. Pol. Code, § 4480,
provides that the provisions of the Codes shall be construed as if enacted at the
same moment of time. Held, that under Code Civil Proec. § §, section 8055 of the
Civil Code and section 813 of the Code of Civil Procedure are re-cnactments of
the acts of 1850 (the common law) and 1851, respectively, and section 813 of the
" Code of Civil Procedure, being the latest declaration of the will of the legislature,
should therefore prevail.

In Admiralty. Suit by Charles Haritwen against the steam schooner
Louis Olsen for wages as master. Exceptions to libel. Overruled.
Page & Eells,. for libelant,
W. W. Davidson, for regpondent.

. Morrow, District Judge. This suit is brought by Charles Haritwen
against the steam schooner Louis Olsen, fo recover the sum of $1,396.30,
claimed to be due the libelant as wages.  The claimant excepts to the
libel on the ground that it appears from the libel that whatever wages



