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derived from the fact that she was seised of the land back of the water
front, and bounded by the river, when she conveyed by the same metes
and bounds the land in partition acquired, she conveyed, unless the
deed made some reservation, all the rights, privileges, and appurte-
nances which title to the land gave her. By the law of Virginia, the
rights of riparian owners extend to low-water mark, French v. Bankhead,
11 Grat. 136.  But whether. or not the description of the land made in
the deed from Mary E. O. Tarrant and her husband, Dashiel, to Elliot,
Martin, Bennett, and McCurdy, corresponded exactly with the metes-
and bounds given in the report of the commissioners, the description in
that deed is sufficient to convey to the grantees all the riparian rights
which the ownership of the land could give, incident and appurtenant to:
adjacent land. One of the boundaries in this deed'is in the following.
words: “Thence south, 32 degrees west, 12.15 chains,” to a stake at
high-water mark on the Elizabeth river; thence north, 57 degrees 15
seconds west, 17.90 chains, to the corner of J. W. Brinton’s land.’
The only corner which Brinton’s land there makes is with the Eliza-
beth river. The supreme. court in County of St. Claér v. Lovingston, 23
Wall. 46, and Radroad Co. v. Schurmeir, 7 Wall. 272, has settled this
question for us. “It may be considered,” say the court, “a canon in
American jurisprudence that where the calls in a conveyance of land are
for two corners at, in, or on a stream, or its bank, and there is an inter-'
mediate line extending from one such corner to the other, the stream is
the boundary, unless there is something which excludes the operation of-
this rule by showing the intention of the parties was otherwise.” There
is nothing here, either in the deeds themselves or in the conduct of the
pacties, who waited 15 years before finding out that they had any claim
to riparian rights, to show any reason to exclude the operation of this
canon of American jurisprudence, or that the grantors in the deed to
Elliot, Martin ¢ al. did not intend to come under it. We have not
answered seriatim the errors assigned, but what we have said answers
them all. ' We think the decree of the court below was the proper one
to make, and it is affirmed, with costs.

Corvmeus CoxsTrucTION Co. v. CrANE Co,

(Clrcuit Court of Appeals, Seventh Clrcuit. October 1, 1893.)

No. 28.

{. COXTRACTS—BALE-~AGENOY.

Plaintiff and defendant entered into a written agreement, in which the defend-
ant agreed topurchase in its own name and upon its own credit, as the agent irrev-
ocable of the plaintiff, certain goods, and to deliver the same at a specified time,
Held, that defendant was liable to plaintiff, as a vendor, for failure to deliver the
goods according to the agreement. . .

2. BaAME—CONSTRUCTION.

The fact that there was attached to such agreement an exhibit showing a form
of contract with a manufacturer for the manufacture and sale of such goods does
wnot bind the defendant to procure the goods under such contract.
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" In'Eiror to the Circuit Court of the United States for the Northern

sttrlct of Ilinois.

~.Action by the Columbus Construction Company against the Crane
Company. A demurrer was sustained to the third and fourth counts
of the declaration. Plaintiff brings error. Reversed.

Statement by Woobs, Circuit Judge:

The nature and ground of the ruhng upon which error is assigned are
well stated in the following brief opinion of the judge who presided in
the circuit court:

“BLODGETT, District Judge. This is a demurrer to the third and fourth
counts of plaintiff’s declaration, which charge the defendant with a breach of
the contract, attached to the declaration, and made a part of these counts, while
acting as agent of the plaintiff. I bave nodoubt that thiscontract is a contract
for the employment of the defendant by the plamtlff as a broker or agent of
the plaintiff for the purchase of the wrought-iron pipe mentioned in the con-
tract.. It is not a contract for the sale of the pipe by the defendant to the
plaintiff; nor does it contain any guaranty, expressed or implied, of the qual-
ity of the pipe on the. part of the defendant, if defendant was only acting as
agent -or broker for the plaintiff. The contract makes the defendant:merely
the broker or agent of the plaintiff to purchase this pipe for the plaintiff.
Both the letters attached to the contract, and made a part thereof, and the
terms of the contract itself, exclude any other construction than that this is
a contract for brokerage. And, as there is no allegation in either of these
counts cnargmg the defendant with any breach of duty as a broker or agent
of the plaintxﬁﬁ ini' the purchase of this pipe, such as that the defendant failed
to purchase pipe of the required quality for delivery to the plaintiff, I do not
see that there is any cause of action made by these two eounts. The demur-
rer is therefore sustained to, the third and fourth counts.”

The following is the’sagreeritent-in question; with the exhibits at-
tached, excepting parts omitted, whlch are not rele*vant to any question
d1Scussed by eoutisel:’

«rThis ‘agleemenb made "this tweﬂty-elghth day of J une, A. D. 1890, be-
tweéni' the ‘Célumbus Censtruction Company, a corporation existing under
and:by.virtueof the laws-of the state.of New Jersey, party of the first part,
and the Crane Company, a corporation existing under.and by virtue of the
laws of the state of Illinois, party of the second paxt witnesseth, that for
and in consideration of the facilities and representations of the party of the
second part, more fully shown by ‘Exhibit A,’ hereto attached, and made a
part hereof, to effect for the party of the first parf, upon desirable terms, the
purchase of the standard wrought-iron line pipe hereinafter specified, and
the sum of one gellar in hand paid by each of the parties hereto, the one to
the other, the receipt whereof is hereby mutually acknowledged, it is agreed
between thae parties hereto as follows, to wit: The party of the second part
will purchase in its own name and upon its own credit, as the agent irrevo-
cable of the party of the first part, and secure the delivery to the party of the
first part during the months of J uly, Angust, and September, as hereinafter
specified, at. sych places as may be designated hereafter” by the party of the
first part, at the earliest practicable dates, but not later than October 1, 1890,
barring strikes and causes beyond control, for the lowest obtainable price,
(which prieé shall'include freights to the points of delivery, same not to ex-
ceed the current rate of freight from point of shipment to Clucago,) and the
party of thq fipst part will take all wrought-iron standard line pipe hereinafter
specified in eonformxty »nth the speclﬁcdtlons. and subject to the conditions



COLUMBUS CONSTRUCTION CO. ¥. CRANE CO. 637

and tests, more fully set forth and specified in the contract and speeifications
for standard eight-inch line pipe, hereunto attached, (subject, however, to
change as to size and weight as hereinafter stated,) marked ¢ Exhibit B,’
hereunto attached, and made a part hereof, at a price, including commissions
to be paid party of the second part of two and one-half (2) per cent., not ex-
ceeding ninety-one cents (91) per lineal foot for eight £8) inch standard line
pipe, and price on the following sizes to be in proportion to price given on
eight-inch as above and as hereinafter specified: * * * The party of the
second part will, barring strikes and causes beyond their control, deliver all
the eighit-inch pipe before mentioned in amount not less than thirty-seven
miles in July, not less than 123 miles in August, and all remaining undeliv-
ered in September, 1890, prior to the 15th of September, if possible. The
party of the first part agrees to pay the party of the second part, upon deliv-
ery of each and every invoice of pipe at such delivery points as the party of
the first part shall designate, spot cash therefor, including commission of
two and one-half (2%) per cent. over and above the amount of each original
invoice rendered party of the second part by the manufacturer, but in no
case agreeing to pay any sum or sums in excess of (including pipe, freight,
and commission or other charge) the prices hereinbefore fixed for each size
of pipe. In witness whereof, the parties hereto have caused this instrument
to be executed in duplicate by their respective presidents and attested by their
respective secretaries, under their respective corporate seals, this 30th day of
June, 1890. CoLuMBUS CONSTRUCTION -COMPANY.
: “By C. E. HEQUEMBOURG, President,
“Attest: C. K. WOOSTER, Secretary Crane Company,
“R. T. CRANE, President.

“ExuaisiT A.
: “Cuicaco, June 20, 1890.

“C. B. Hequembourg, Esq.—DEAR SIR: As members of the Pipe Asso-
ciation, with a representative on the board of managers, we feel contident of
our ability, in fact know that we can purchase the pipe in question at least
S per cent. less than any outsider.. .Hspecially is:this true in the face of the
legislation enacted by the board of managers at a meeting held in Pittsburg
on Wednesday, the 18th inst., at which meeting it was agreed that cash for-
feits of large amounts be put np, the same to be forfeited in the event of the
agreed price being cut. It will be necessary for the board of managers to
take special legislation, in effect, to throw the market open in the interest of
our company, to enable us to secure the material wanted at a price satisfac-
tory to you, and, acting merely as your agent, the price made us would nat-
urally be yours. Our position in the association is such that we teel confi-
dent of bringing this about. Should you-have sufficient confidence in our
company to.appoint us your agents in this matter, the actual placing of the
order—in itself quite a fask, to our minds—would-only be the beginning of a
large line of work that we would be necessarily ¢alled upon to do for you in
the handling of a dozen milis, more or less, that would have to participate in
the completion of such an order. In consequence of which, we think, in
tendering our services to you, as we do, that 2} per cent. brokerage would
only be & reasonable charge. Should you decide to accept our offer, your
wishes will be our instructions. Very respectfully, yours,

[Signed] “CRANE CoMPANY.
“GEORGE L. ForMAN, Secretary.

“ExXHIBIT B.

“This agreement, made and. entered into the of by and be-
tween: -, part— of the first part, and the part— of the second
part, withesseth, that the said party of the first part, for and in consideration
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6f otiedonagte 4t in Hdndowull and traly pald by‘the party of thesecond part,
at aifd’ béfore dhel seallnfrdnd delivery hekevf, the receipt of:¥hieh:is hereby
acknbwledpoed, "afid rof{. “payments hereinafter mentioned te'beimade by
the' said: party. of thie second: part, has covenanted and agreed;:and by these
presénts does covenant unl agree: - Fiy. st, to furnish and ‘Aeliver:to the said
party ofi the'sécond part i~ miles ofieight-inch standard nominal weight
line pipe, made from $oftjron, free frém:-blisters and othei imperfections, and
guarantiéd to stand a wdfkmg line: pressure of one thousind pounds to the
square inch'when proved and tested in'lines as hereinafter provided; * * *
seventh, that it'will -pay'to the party of the second part ail damages and ex-
penses of every kind whieh second party shall sustain by redson of any defect
or defects it the pipe delivered, up to and including the time when said pipe
is tested by the;sbcond- party under working pressure not:in’ excess of one
thousand'(1,000) pounds to the square inch, and proved tight in the line, and
which working test-shall be made with'reasonable promptness; and, eighth,
that it will pay to the party of the second part, as liquidation damages, the
sum of Bty ($50) dollars per day, for each and every day after said * % *
and until the amount-of pipe agreed to-be furnished, as above provided, has
been furnishdd; ind second ‘party may deduct the amount of sucli damages
from any money inits' hands due first party for pipe furnished under this
contract. In- ¢onsideration of the premises the said party of the second part
covenants and dgrees: to pay tothe party of the first part the-sum of * *  *
per foot for each and every foot of pipe received by it under this contract,
said paymeénts to be made oh each car load of pipe within fifteen days after
the receipt of the same, unless-counterbalanced by damages. due to second
party. It is expressly understood and agreed by and between the parties
hereto that the representative of the second party at first party’s mill is there
only for the purpose of seeing that the sdid pipe comes up to the guarantied
weight:. and that the threads and sockets are not manifestly defective, and
aaid pipe sball not be construed to;be accepted by second ‘party by reason of
any payments made therefor,. 50 as to relieve first party from liability on ac-
.count of its defective character until the same has been laid and tested in fhe
line and proved. In witness whereof, the parties to this agrecment have
hereunto:set thelr hands and seals, the day and year first above written.”

In each paragraph of the declaratmn it is alleged that under thls con-
tract the defendant company furnished to the plaintiff a statement show-
ing the prices at which it would deliver to the plaintiff { the pipe so agreed
to be bought and delivered, and naming the companies by which speci-
fied quantities- thereof; of sizes :and at prices stated, would be manu-
factured; and that thereafter, at times and places stated the defendant
did dehver and  cause pipe to be delivered, “as in comn ph'mce with the
contract,” but that the defendant had falled of full performance of the
contract, in thisi “that all of said _pipe was not delivered within the
times hmlted by the contract for, the delivery thereof,” of which failure
a. specific statement is. made, “and that. said pipe was not made from
soft iron, free from blisters and other imperfections, and sufficiently
strong and of a quality such as to stand a working line pressure of one
thousand pounds to the square inch when proved and tested in lines,
but on the contrary, was of a weak, imperfect, poor, and defective qual-
ity, and wholly unable to stand a pressure not in excess of one thousand
pounds o the square inch, and was not such pipe, nor was any of it, as
when subjected to such pressure would prove tight.” The difference be-
tween the two counts is’that one is drawn upon the theory of a rescission
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of the contract, and seeks s recovery of the moneys pnid thereon, while
the other is for damages on account of.the hreaches alleged. The addi-
tional averments of each are framed according to the:theory on which it
proceeds The other. counts were w1thdrawn, and Judgment rendered
against the plaintiff, .

William W. Booth James S.. Harlan, and S. 8. G'regory, for plamtlﬁ in
errTor.
" Before HARLAN, ercult Justrce, and GRESHAM a.nd Woons, Circuijt
Jndges. ‘ :

‘Woons, Clrcurt Judge, (aﬁer statmg ‘the facts) The decrsmn of the cir-
‘cuit court rests upon the prop051tron that the defendant was merely the
agent-of the' plamtrEf' ‘antl,"if that be conceded, the ruling is, of course,
right. Tt seems to us;, hoWQVer that, while the contract creatéd an agency,
it did more. Tt constitutéli-the defendant. an agent ‘with special obliga~
tions beyond the duties which, in the absence of express stipulation, are
attributed by law to that relatron. 1t was, of course, cotnpetent forthe
"parties to' 8o frame their contract, and, in our opinion, they so framed
‘this one, by Whatever namie it should be called, that the defendant be-
came an ageni in fespect to the proposed purchases but, in Tespect to the
subsequent transfer and délivery of the goods to the p]amtlﬂ' it became
obligated substantially as a vendor. ' An apt illustration is found in the
case of freland v. Livingston, L. R. 5 H. L. 395, 406, ‘wherein, in respect .
10 an-action by a commission merchant agamst his prmclpal to récover
on a contract for the purchase of sugar, which the defendant had refused
to accept because the quantity was less than the amount ordered Lord
BLACKBURN Baid :

“My opinion is, for the reasons I have indicated, that when the order was
.accepted by the plaintiffs there was a contract of agency by which the plain-
tiffs undertook to use reasonable skill and diligence to procure the goods
ordered at or below the limit given, to be followed up by a transfer of the
property at the actual cost, with the addition of the commission; but that this
superadded sale is not in any way inconsistent with the contract of agency
existing between the parties, by virtue of which the plaintiffs were under the
‘obligation to make.reasonable exertions to procure the goods ordered as much
below the limit as they could.”

And so, under the contract before us, the defendant, though required
. to purchase in its own name and upon its own credit, became bound to
use reasonable diligénce to procure the pipe to be purchased at the low-
est obtainable price not in' excess of the maximum limit; tbis to be fol-
lowed by a transfer of the property to the plaintiff at actual cost and
commission, which the plaintiff was to pay in “spot cash” to the defend-
ant. And the fact that the agency is declared irrevocable involves no
inconsistency. On the contrary, the two phases of the contract are in
distinet harmony, and by reason of their connection were doubtless, for
all the purposes of the agreement, incapable of revocation or'termination
by one party without the consent of the other, even thodgh nothing had
been expressed to that effect. The strpulatlon, whiclt in effect binds
the defendant as & vendor, is unequivocal and occurs twrce in the con-
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tract: first, that “it will secure the delivery;” and, second, that “it will
deliver?'the pipe “speelﬁed in conformity with the spemﬁcatmns, and
subjéct to the conditiéns and tests more fully set forth*’in’ the exhibit
attachéd to the agreement. This does not mean, and caninot reasonably
be construed to mean, that, in respect to the transfer and dehvery of the
pipe o the plaintiff, the defendant was an agent merely, and bound to
do no more than exercise reasonable diligence to procure of manufac-
turets ‘comprising the pipe association (of which defendant was itself a
member) contracts for the delivery of such pipe as was required. That
the parties understood this when settling the terms of thelr agreement is
indicated by the saving clause, tw1ce used, agamst “strikes and causes be-
yond contro ,"—a clause which, when employed in respect to an agency,
is superﬂuous and meanmgless, because in no event could a mere agent
be responsxble for the consequences of a strike, or other cause beyond
control..

It is a,n unwamanted assumptlon, often repeated or implied in the
argument made in support of the ruling below, that by force of the con-
tract the defendant was required to obtain of the manufacturers contracts
in the form of the exhibit, and that for the matters complamed of the
plaintiff’s remedy should, and, as nothirg to the contrary, is averred, pre-
sumably could be sought of the manufacturers upon those contracts,
and not of the defendant upon the contract in suit. There is no support
for this proposition, except in the fact that an exhibit showing a form
of contract with a manufacturer is attached to and made a part of the
contract between these.parties. 'Bui manifestly that. was done only for
the purpose of defining the specifications, condltlons, and tests under
which the defendant undertook to make dehvery of pipe tothe plaintiff.
That is the purpose stated, and. no other is fairly inferable. In respect
10 its own: purchases, therefore, the .defendant was at liberty to buy on
credit or for cash, and with or without warranty, express or implied, as
it chose. It could buy or bargain for the quantltles of pipe necessiry
1o supply the plaintiff, or it could purchase in larger quantities, and for
the 'supply of other cpstomers, being bound to the plaintiff, whatever
the contract made with the manufacturer, to produce no. evidencé of the
transaction except the manufacturer’s original invoice, showing the pur-
chase price. And of such ‘contracts, it is difficult to see how the plaintiff
could take advantage, even if they happened to contain provisions which,
if available, would afford relief. .Counsel have discussed with. exhaust—
ive research and learning the question whether or not, in the contracts of
purchase made by the defendant for the purpose of complymg with this
contract, there was privity of contract between an original vendor and the
plalntlﬁ' by reason of which either of them might have an action against
the other for any breach to its injury. We do not deem it necessary to
consider that question.  If the affirmative of the proposition were con-
ceded, there could be no right of action except for an infraction of the
contract actually made by the agent; and that, as we have seen, might
or might not extend to the subject of complaint. The contract of these
parties, as we view it, instead of leaving the plaintiff to a circuitous and
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uncertain quest for relief, affords for the breaches alleged, and upon the
theory of either paragraph, a right of action directly against the defend-
ant. The judgment of the circuit court is therefore reversed, and the
cause remanded, with instructions to overrule the demurrer to the third
and fourth paragraphs of the declaration respectively, and for further
proceedings.

Reep ». Starp,

(Circuit Court of Appeals, Seventh Circwit. October 1, 18093,)

L. REVIEW ON APPEAL—JURISDIOTION OF CIROUIT COURT OF APPEALS.

Under Rev. St. § 700, which provides that, where there is a special finding of
facts, the review on appeal may extend to the sufficiency of the facts found to sup-
port the judgment, the circuit court of appeals cannot examine the evidence to
ascertain whether it justifies the finding.

8, BaME—HArMLESS ERROR.

Where there is a special finding of facts sufficient to support the judgment, the

admission of immaterial evidence, not affecting such finding, is harmless error.

8. NEGOTIABLE INSTRUMENTS—TRANSFER AFTER DISHONOR.

‘Where one pays the note of another to a bank, and has the bank cancel the note,
and deliver to him a dishonored certificate of deposit held by it as collateral secu-
rity, which certificate he takes as collateral security for a new note given to him by
the debtor, he takes such certificate subject to equities existing a%ainst the origi-
nal payee, even though the bank was an innocent holder for value before dishonor.

In Error to the Circuit Court of the United States for the Northern
District of Hlinois. ‘

Assumpsit by Willet B. Jenks against Guy Stapp, receiver of thn
First National Bank of Monmouth, Ill. Plaintiff died pending suit,
and his administrator, Frank F. Reed, was substituted as party plain.
tiff. Defendant obtained judgment. Plaintiff brings error. Affirmed.

F. F. Reed, for plaintiff in error. o

Kirkpatrick & Alexander, for defendant in error.

Before HarraN, Circuit Justice, Woops, Circuit Judge, and JENKIN®,
District Judge.

JENKINS, District J udge. This suit was brought at law by Willet B.
Jenks, since deceased, to recover the amount of a certificate of deposit,
of which a copy follows:

“No. 26,161. THE FIRST NATIONAL BANK or MONMOUTH, ILL.
“$10,000. Nov. 5th, 1881.
“Wm. M. Gregg has deposited in this bank ten thousand dollars, payable
to the order of himself six months after date, on return of this certificate.
“B. T. D. HUBBARD, Cashier.”
Endorsed: “Pay to bearer., W. M. GREGG.”

The case, as disclosed by the record, was this: The First National
Bank of Monmouth was organized under the national banking law in
the year 1863. The period of legal existence granted by law was about
to expire, and could not be extended. Thereupon, in June, 1882, the
bank went into voluntary liguidation, and adopted the necessary legal

v.52F.no.7—41
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steps to wind: up its affairs. . A..new bank with:the same name was
formed by substantially the game persons who owned the stock of the
former: bank,-and with the same persons as officers who held similar
positions in: the old bank: The stockholders of the old. bank digtributed.
among themgelveg the accumulated . profits of this business, amounting
to 66 per cent. of its capital. Dn the 5th day of July, 1882, the old-
bank transferred to the new bank its bank building, and all the ﬁxtures,"
books, and appurtenances of-the bank, its- redemption fund with the
United States treasurer, its bills receivable as shown by its books, and,
in consideration thereof, the Jew. bank agreed in writing to pay oﬁ" and
discharge all the debts and labilities of 519 old bank to its depositors of
all kinds aipon book' Account and certificates of deposit “to the extent
and amount as shown by the books,” whenever and as they should be
demanded. The new bank continued . business until April 8, 1884,
when it ‘tlosed its doors, being compelled thereto by the acts of its cashe
ier, who proved a defaulter to the amount of’ upwards of $100,000.

The certificate of deposit upon which suit is brought was 1ssued by
thé Hilshier -of the old’ bank, without consideration, without deposit of
the amount therein stated by Gregg or by any other person, and solely
by ‘way ‘of margins td“Bpeculative transactions between Hubbard, the
cashier, and the payee, William M. Gregg, or his firm of Gregg, Son &
Co:, of Chicago. The gertificate was not entered upon the books of the
old bank., The bank number borne by the certificate was in fact the
number of . & certificate-issued on the 23d day of February, 1881, to one
Langdon, for the sum of $100, and which was duly entered upon the
books,. and paid by the bank shortly. after its issue, and before the date
of . the ,Gregg certificate.. The  certificate here in. question was first
pledged by Gregg, Son & Co., on September 6, 1883, to the Continental
National Bank of Chicago, as collateral to a loan of .$10,000. That

.loan was paid in October, 1883. It was then used on December 27,
1888, as collateral with the same bank for a loan which was paid Janu-
ary 26 1884, It wag: again pledged by Gregg, Son & Co. to the Con-
tmental National Bank as collateral to two notes of that firm, each for
$5,000, payable on demand; one dated March 7, 1884, and the other
dated March 24, 1884. - After the lean of Decemb‘er 27.‘, 1883, and be-
fore its payment, the cashier of the Continental National Bank, becom-.
ing suspicious of the certificate by reason of its. age, had an interview
concerning it with,-Hnbbard, the cashier, He asked Hubbard “if the
certificate. was good; if it was genuine; and he said it was a genuine
certificate;” that it was a private matter with Gregg, and was' connected
with his (Grregg ’s) family affairs. ~Payment of the certificate was de-
manded ‘of the new bank on the 8th day of April, 1884,—the date of
its failure,—and the certificate protested for nonpayment on the follow-
ing day. o On the 11th:day of April; 1884, a transaction was had by
which Willet B. Jenks; the intestate of .the plaintiff in error, paid to
the Continental National Bank the amountof the indebtedness of Gregg,
Son & Co., and received from the bank the certificate of deposit in ques-
tion. , . Co
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The right {o recover upon the' certificate is claimed upon the giound
that the Continental National Bank was a bona fide holder for value of
the certificate, and that the defendant bank is estopped to assert either
the invalidity of ‘the certificate, or its nonliability therefor by reason of
the declarations of its cashier to the cashier of the Continental National
Bank upon the faith' of which -the loans of March 7th'and March 27th
were made; and that Jenks, by purchase from the bank, although after
dishonor of the certificate, stands in the shoes of the bank, and takes
its title to the certificate, unaffected by equmes as between the maker
and Gregg.

The contention on the part of the defendant is that the certificate was
issued by the former First National Bank of Monmouth, and not by the
defendant bank; that the latter never assumed its payment, the certifi-
cate not appearing upon the books of the old bank; that the certificate
was fraudulent in its inception, and of no effect in the hands of Gregg,
the payee; that the Continental National Bank took it after its ma-
turity, and charged with the equities attaching to it in the hands of
Gregg; that the old bank could not be estopped by the declarations of
Hubbard, made after the bank had ceased to exist; that the defendant
bank is not estopped, because, among other reasons, the declarations -
only went to the genuineness of the certificate as the paper of the former
bank, and not to the liability of the defendant bank thereon; and that
the transaction between the Continental National Bank and Willet B.
Jenks was a payment by Jenks of the debt of Gregg, Son & Co. at their
request, and not a purchase of that debt and its collateral. The cause
was tried by the court without the intervention of a jury, and the issues
found in favor of the defendant.

The record declares that at the close of the evidence the plaintiff sub-
mitted to the court certain propositions of law, and requested the court
to hold them as the law of the case, but the court disregarded and over-
ruled “certain of the same,” and found the law and the facts in the case
as follows. Then foliows the opinion of the presiding judge, reciting
certain facls stated to be conceded, and holding that the certificate was
fraudulently issued; that the defendant bank was liable for the valid
debts of the old bank; that the certificate was a valid security in the
hands of the Continental National Bank by reason of the estoppel stated
above; and that the transaction between Willet B. Jenks and the Conti-
nental National Bank was a payment by the former of the debt of
Gregg, Son & Co. at their request, a payment, cancellation, and surren-
der by that bank of that firm’s notes held by it, and that Jenks took a
new note from the firm for the money paid by him, and that he did
not succeed to the right of the Continental National Bank, but held the
certificate as collateral to the new note of Gregg, Son & Co., taken'by him
after payment by him of their debt, after maturity of the certificate,
and after its dishonor; and so, in his hands, the certificate stood charged
with all the equities attaching to it in the hands of Gregg.

The findings of a trial court, whether general or special, have the ef-
fect of a verdict of a jury. Rev. St. § 649, When the finding is spe-



644 FEDERAL REPORTER, vol. 52,

cial, the review -on appeal may extend to the sufficiency of the facts
found: to sup pport the judgment. Id. § 700. It may well be doubted
whether the opinion of the judge which here is said to constitute
the special findings of fact can be so considered. Dickinson v. Bank,
16 Wall. 250. The. opinion states certain concessions of facts. It
also advances by way of argument certain other facts said to be
proven by the evidence, and also certain evidence as grounds for the
conclusion of the court. The practice adopted by counsel in this
case of seeking to have the opinion of the court fulfill the office of a
finding is not to be commended. The special finding of the statute is
a specifio:statement of the ultimate facts proven by the evidence, deter-
mining: the issues, and essential to sustain the judgment. It corre-
sponds to the special verdict of a jury, and should be equally specific
and comprehensive. It should declare all the ultimate facts established
by the evidence, so that if they do not in law warrant the judgment, an
appellate tribunal may direct such judgment thereon as the law ad-
judges upon the facts determined, and without the need of a new trial,
as was done in Ft. Scott v, lecman,llZ U. 8.150, 5 Sup. Ct. Rep. 56.
Treating the opinion, however, as a special finding "of facts, the court be-
. low found as conceded -facts that, after dishonor of the certificate in
question, the Continental National Bank demanded of Gregg, Son & Co.
payment of the loan, for:which it held the certificate as collateral; that
Jenks, at the request of Gregg, paid the debt; that the notes of Gregg,
Son & Co: were canceled and surrendered; that.the certificate was de-
livered to Jenks, who took notes from Gregg, Son & Co. for the amount
of the principal of the loan paid by him, and held the certificate as
collateral to such notes. The court also found as proven by the evi-
dence that Jenks was a:brother-in-law of Gregg, and acted for him, and
to-protect his credit; that Jenks “did not even keep alive the bank pa-
per for which the certificate stood as security in the hands of the Con-
tinental National Bank, but allowed that to be canceled, and merely
took: Gregg, Son.& Co.’s paper as a new transaction between himself
and Gregg, Son & Co., the transaction being in effect a loan by Jenks
to -Giregg, Son & Co. of $10,000, with this certificate of deposit as secu-
rity.” This finding is challenged as not sustained by the evidence, and
we:are urged to.so declare.. 'We have no authority to do that. Treat-
ing the opinion as a special finding, we are only at liberty to consider
whether the facts. found in law support the judgment. The findings of
the trial court upon questions of fact are conclusive. We are not per-
mitted to examine the evidence to ascertain whether the finding of fact
be.thereby justified. : Copelin v.. Insurance Co., 9 Wall. 461, 467; The
» Abbotsford, 98 U, 8. 440, 448; Zeckendorf v. Johnson, 123 U. 8. 617, 8
Sup. Ct. Rep. 261. The review permitted extends only to the question
whether the facts found support the judgment rendered. Tyng v. Grin-
nell, 92 U. 8. 467..

It cannot be serlously urged that, the facts being as found, the judg-
ment is unwarranted. The question of the liability of the "defendant
bank hinged upon the further question whether Jenks stood in the light
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of an innocent purchaser for value. The court held that the Conti-
nental National Bank was a bona fide holder for value, taking the certifi-
cate upon representations of the cashier of the defendant bank, which
worked an estoppel. Conceding that a bona fide holder for value of com-
mercial paper can, by endorsement and delivery after maturity of the
paper, confer his title upon a third person having knowledge of its in-
herent imperfections, it is found as a fact that this was not done. It
is conclusively determined that Jenks paid Gregg’s debt; that the notes
were canceled and surrendered, not endorsed or transferred by the Con-
tinental National Bank. For the amount paid, Jenks took notes of
Gregg, Son & Co. running to himself, with the certificate as collateral.
At the time of the payment by him the defendant bank had failed;
the certificate had been protested for nonpayment. He took it, there-
fore, with notice of dishonor, and cannot be held an innocent purchaser,
In view of the finding that this certificate was fraudulently issued, and
was without consideration to the knowledge of Gregg, who was found
by the court to have been “a knowing and willing party to the fraud”
sought to be perpetrated by the issuance of this certificate, one taking
the certificate from him after dishonor cannot be accounted an innocent
holder. The judgment was therefore justified by the finding.

In this view it seems unnecessary to consider the other errors assigned.
If the exceptions were sustained, the substantial facts would remain
unquestioned and unquestionable that this certificate was fraudulently
issued, and without any consideration, to Gregg’s knowledge, and that
Jenks took it as collateral to Gregg’s debt after’ its dishonor. These
facts are sufficient to bar a recovery. The admission of immaterial evi-
dence not affecting that finding could not, therefore, injure the plaintiff,
and constitutes no ground for reversal, (Mining Co. v. Taylor, 100 U. S.
37; Hornbuckle v. Stafford, 111 U. 8. 389, 4 Sup. Ct. Rep. 515;) nor
would the reception of incompetent evidence going to that finding, when
there is competent evidence uncontradicted on the same point, (Cooper
v. Coats, 21 Wall. 105.) The judgment is affirmed.

Mr. Justice HARLAN was not present when this decision was an-
nounced, but he participated in the hearing and decision of the case,
and concurs in the opinion.
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1. Morroror.ms«SumcmNdY OF INDIGTMENT-—-WORDS OF STATUTE.

An md%ctment under the get of congress, “to protect trade and commerce against
unlawiul rest?aint and' monopolies, ” (26 St. at Large, p. 209,) must contain a cer-
tain deacrl.ptmn of the offense, and a statement of facts constxtutmg same, and it
is not sufficjent simply to follow the language of the statute. )

9. BAME—WHAT CONSTITUTES— A GREEMENT TO RAISE PRICE. ’
~ An agreement betwen a number of lumber dealers to raise the. price of lumber
B0 cents per thousand feet, in advance of the market price, cannot operate as a re-
straint upon trads, within the Mmeaning of the act of congress “to protect trade and
commerce againss unlawful restraint and mounopolies, ” (26 St. at Large, p. 209,) un-
less such agreement involves an absorption of the entire traffic, and is entered into
1f;or the purp‘osé of monopolizmg trade in that commodity with the object of extor-
ion. s

At Law. . Indictment under the act of July 2, 1890, (26 St. at Large,
p- 209,) “to protect trade and commerce against unlawful restraints and
monopolies.”  Demurrer to all the counts sustained.

The . United States District Attorney.

W. E. Hale, for defendants.

NEeLson, District Judge. . In the case of United States ». Benjamin F.
Nelson, Sumner T. McKnight, William H. H. Day, et al., a demurrer is
mterposed tothe indictment. . Pressure of businessin court has prevented
an earlier decision, and I.can now only give my reasons briefly for sus-
taining the demurrer. The indictment intends to charge offenses under
the act of congress entitled ¥Anactto protect trade and commerce against
unlawful restraints and monopolies.” This statute declares contracts,
combinations in the formof trusts or otherwise, and monopolies to re-
strain trade or. commerce among the several states and foreign nations,
illegal, and makes them offenses, and affixes the punishment. The in-
dictment purports to charge the defendants with violating the law by en-
tering into a contract, and unlawfully engaging in a combination in the
form of a trust;;and confederating together in a conspiracy in restraint
of trade among the séveral states. There are 12 counts in the indict-
ment. The first 6 counts charge the offense in‘ the language of the
statute, and the others set forth facts which are claimed to constitute the
offense. The federal courts by this act are given jurisdiction to apply
remedies in cases where interstate commerce is injuriously affected by
combinations and contracts which the state courts had formerly applied
to protect local interests. In order to administer the law, the court
must determine what is an unreasonable and unlawful restraint of trade
or commerce by contracts, trusts, and conspiracies, and whether a con-
tract is injurious to the public. In all cases at common law, it must be
made to appear that the acts complained of threatened the interests of
- the public, and this is true whether the remedy sought to be applied is
by civil or criminal proceedings. It is urged by the district attorney
that, the offense being statutory, the general rule in such cases, to wit,



