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the complainant to notice. . Acts of. ownership, without actual occu-
pancy, are.not-sufficient.to' put. in' eperation the statutory provision in
regard to notice. :'The bill is dismissed; with costs, and a decree accord-
ingly will'beentered. -~~~ ST )
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v, Tmiey ot uz. . AMERICAN Brpa. & Loan Asg'n,

. (Circuit Court, W, D. Arkansas. .October 81, 1892 )
1. BuiLpiNGg AND LoOAN Appoquons—Loms T0: MEMBERS OX. STocK—USURY,
T. subscribed for 600 sharés of stock in the American Building & Loan Associa-
tion, having its business headquartersat Minneapolis, Minn. By his contract and
- by the by-laws of the association he was'te pay $360 per month'as dues on the 600
shares of .atock, or $4,320,per year, or $33,880 in nine iear;s, .. Desiring: an advance-
.. mentor loan on »his'&&ﬁk’ﬁm made an 8| lication to the association to advance him
$30,000 on his'stock, which was done. “By the contract he was to pay 6 per cent.
- interest perafihit on thé dame. In: considering thlie question as to whether the
loan was. ausurious: onerunder the laws of Arkeunsas; payments to be-mads by T.
on account.of his:stock are not to be considered as interest on the$30,000 borrowed,
.and 'nét to be computed as such, since such payments are not made for, the use of
the monsy berrowed, but in order to acquire an interest in the nature of a partner-
it 'ship'interest in-the property of the association. P
2 'EEUXN%RELIEF‘ AGAINST! UNCONSCIONABLE STIPULATIONS=—PENALAY OR LIQUIDATED
AMAGES. | .. o 00 e gl o T L e IR
. Ha (io_ntract Ls either founded in fraud, imposition, mistalke, or when it works a
“hardship, ot is harsh ypon's party to it becatise it gives the other party to it an un-
' due advantage, in a buit to'énforce it, when a defendant comies into court and asks
affirmativaq relief, such relief-as:i§ in harmony with equity snd good conscience
may, be afforded him, when the contract is in the nature of, a partnership, becanse
the defehdhq’t ine qt,pragr‘s,a diseclution of the partunerghip, and.the court will
© ascertain the trhe idterests'of the parties;'and will make ‘such a decree as is just
. and right;:upon the'greund that a court.of egnity will take every.one’s act accord-
ing to cons¢ience, and;will pot suffer undue advantage o e taken eof the strict
terms of the law, or of positive rules, and will refuse to enforce the contract. Or,
~ if the court can consider the amount named in the contract asa penalty, rather
than liquidated damages, when the'payment of money {6 the prineipal object of
the contract, and the amount named is only accessory thersto, it will afford such
relief as is just and proper, when full compensation can be readily ascertained.

8, SAME. o . . . ) . .

... " When the sum named in gnagreement istosecure the pérforuiance of a collateral

.object, to wit, the payment of ‘m,oneg,‘. and that is the principal object, and the sum

named is only collateral thereto, and the'real’ damages would be dispropdrtionate

to the sum named; and’such real damagesi cdn be - readily ascertained, then a.court

- 0f equnity will consider the sum named as & penalty, and will afford such relief as

"'in equity and good conscience is appropriate, considering the real injury sustained.
4, Bamm, - sif oo T IR R .

Courts of eguity: will not permit parties to fix a sum .specified in a contract as

liguidated damages by pamiog it as such, and thus prevent the court from.consid-

erirg it as 3 pehalty.
(Syllabus by the Court) .

“In Equity. Suit-by J. L. Tilley and Vesta Tilley, his wife, against
the. American Building & Loan Association, to cancel a bond and mort-
gage executed . by plaintiffs . to defendant. Defendant filed an answer .
and a cross bill asking: a decree for the amount.-¢laimed to be.due to it,
and foreclosure of the mortgage. Decree for defendant for the amount
advanced by it.on:the bond:and mortgage and foreclosure of-the mort-
gage therefor, and: for-cancellation of the remaining part of the contract.
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Tabor, Humphries. & Silverman and Rogers & Read, for plamuﬁ‘s.
-Sandels & Hill and Chas. M. Cooley, for defendant

PARKER, DlstrlctJudge. This'is a suit in equlty to cancel 2 bond
containing a contract between plaintiffs and defendant. The plaintiffs,
by the terms of said bond, acknowledged themselves to be indebted to
the defendant in the sum of $60,000, for the payment of which they
bound themselves. It was stlpulated in said bond that if the said
plaintiffs should pay or cause to be paid unto the defendant association,
a8 its home office in the city of Minneapolis, state of Minnesota, on or
before 9 years from the date thereof, the sum of $60,000, being the
amount of the said advancement and premium bid, with interest on
$30,000, being the amount actually advanced, at the rate of 6 per cent.
per annum from October: 7, 1889, payable monthly ; or if they should
pay or cause to be paid to the defendant association at its home office as
aforesaid the sum of $360 on the 21st day of each and every month
thereafter, as and for the monthly dues on the said J. L. Tilley’s 600
shares of the capital stock of said defendant association, and should pay
all the installmentsof interest as aforesaid, and all fines which should be-
come due on said stock, until said stock should have become fully paid
in and of the value of $100 per share, and should then surrender said
stock to said association,—the obligation should then become null and
void. . It was further expressly agreed that, if at any time default should
be made in the payment of said interest or of the said monthly dues on
said stock for the space of six months after the same or any part thereof
should beécome due, then the whole principal sum aforesaid should, at
the election of said defendant association, immediately become due and
payable, and that the sum of $38,880, ]ess whatever sum had been paid
to said association, .as and for the monthly dues on said 600 shares of
said capital stock at the time of said default, might be enforced and re-
covered at once asliquidated damages, together with, and in addition to,
all interest and fines then due. The enforcement of the contract was
secured by a mortgage of even date with the above-named bond, given
by plaintiffs upon a large amount of their real estate situated in Sebas-
tian county, Ark., and fully described in the mortgage. It is claimed
by plaintiffs: that both the bond and mortgage are null, for the contract
in the bond was void, because it is a contract for a greater amount of
interest than 10 per centum per annum, and that the same, under the
laws of the state of Arkansas, is usurious and void, and should be held
for naught, and canceled; that the mortgage should also be canceled
because given to secure the enforcement of a void contract; and that the
same casts a cloud upon the title of the plaintiffs’ real estate. The de-
fendant claims that the contract is not usurious under the laws of the
state of Arkansas, for the reason that the plaintiff J. L. Tilley became
a member of the defendant association before the loan was made to
him. The defendant association fHles its answer and cross bill. It
therein asks for affirmative relief, to wit, a decree against the plaintiffs
for the sum of $34,560, being the sum of $38,880, the total amount of nine
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years’ dues; less $4,320, the amount of one year’s dues,.paid by plain-
tiff J. L. Tilley in advance, . . Defendant also asks for interest on ‘the
$30,000 from October 7, 1890, at the rate of 6 per centum per annum,
and, fines mt the rate of $60.:per month from and including July 21,
'1890;, and, further, that the mortgage be foreclosed; that-the plaintiffs
be barred of any equity of redemption; and that the premises so mort-
gaged be sold, or so much thereof as .may be necessary, and the pro—
ceeds applied to the payment of defendant’s debt.

From the evidence it appears that on :June 17, 1889, J. L. Tllley,
one, of the, plaintiffs, made his written apphcatlon for membership in
the defendant association, and subscribed for 600 shares of the capital
stock. of said-association. ‘That said application was on the 21st day
of June, 1889, duly approved and accepted by the board of directors
of defendant. ; That it, by its proper officers, on the 21st of June, 1889,
issued to J, h. Tilley a certificate of stock for 600 shares. of the capital
stogk, of said association... That the same way duly deliveréd and ac-
cepted by the gaid J. L. Tllley. That bysuch acts of the.defendant as-
sociation and J, L. Tilley he became, on June 21, 1889, a member of
said association. By the terms of said certificate of stock; and the rules,
regulations, and by-laws of said corporation; the said : plamtxﬁ' J. L. Til-
ley was required and ‘agreed to. pay as dues to the defenddnt associa-
tion, on or hefore the 21st day of every month from the date of said
certificate, the sum of 60 cents on each shareé of stock subscribed and held
by, him, until such stock should be fully matured and of the value of
$100. per share; or be withdrawn, Sixty cents dues on each share
of stock is $860 per month on' 600 shares, which would be $4,320 for
one year on that amount ef stock, and $38,880 for nine years. Thaton
June 27, 1889, the plaintiff J. L. Tilley. made to the defendant associa-
tion his application for an advancement of $30,000 on his 600 shares of
the capital stock in the association. That he bid as & premium for the
privilege of obtaining said advancement the sum of $50 per share. That
thxs was done in accordance with the by-laws, rules, and regulations of
the defendant. That the same was accepted by the defendant’s board
of directors, and the advancement applied for was duly made to Mr.
Tilley, and that amount of meney was paid him. He agreed to pay as
ipterest on, said advancement the sum of 6 per centum per annum.. He
paid. out of this Joan, as an admission fee, which went to the promoter
of this company, Mr. Hurd, the sum of $600. He paid also out of this
loan:the sum of $4,320 as one year’s dues on the 600 ghares paid in ad-
vance, and he paid out of the loan the® sum. of $1,800, the first year’s
interest at.6 per centum on the advancement of $30,000.. The defend-
ant, discounted the advanced payment of dues and interest. There is
np:doubt that the-advancement of $30,000 was made by defendant to J.
L. Tilley on the fajth that be would, in accordance with his contract, as
shown by his bond, continue the monthly. payment of dues on his 600
shares of stock until-such stock should. have fully matured,—that is,
worth 100 eents on the dellar,—which, by estimate, would occur in
nine years. It might occur sooner, although nine years seems by the
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contracting parties to be considered as the time when the stock should
fully ripen.

There can be no question in my mind that Mr. Tilley at the time of
securing the advancement of $30,000 was a member of the defendant as-
sociation. That, in order to secure said loan, he bid $50 per share on
his stock subscribed. This was, in effect, a sale of his stock back to the
defendant for $50 per share, Tilley agreeing to pay 6 per cent. interest
on the amount advanced to him. In addition to the payment of this 6
per cent. interest, which on the $30,000 would be $1,800 per year, he
agreed to pay 3360 per month dues on hisg stock, which would be
$4,320 per year, or $38,880 for nine years. He agreed to pay all fines
assessed against him by the company for the nonpayment of dues. He
was promptly to pay each month the 6 per cent. interest on the $30,-
000 advatieed. The defendant, in effect, when Tilley executed his con-
tract with it, already owned his stock, for he conveyed it to the defend-
ant, as expressed in the bonds, to secure the faithful performance of the
obligdtions of the contract. And then he agreed.to surrender the stock
to the defendant for cancellation, when the same is fully paid up, and
is' of the value of $100 per share. Mr: Tilley further agreed by his
bond, if default was made in the payment of his monthly dues on his
600 shares of stock for the period of six months, that the whole of ‘the
dues, to wit, $38,880, that by the terms of the contract were t0 be paid
only so much per month and so much per year during the period of
nine years, it might be, and the interest on the $30,000.advanced,
which was to be paid so much per month and so much per year, snould
at once become due and payable at the election of defendant as liqui-
dated damages. Much has been said in the argument and brief of
counsel filed in this case about whether it is a contract governed by the
laws of this state or by the laws of the state of Minnesota. I am in-
clined to the opinion from the facts in the case that it is a contract gov-
erned by the laws of Arkansas. But, with my view of Mr. Tilley’s re-
lations to this association, and of the effect of this contract, I do not
consider that the confract is usurious under the laws of this state, for the
reason that at the time that he secured the advance or loan of $30,000 the
same was an advancement made to him on the 600 shares of stock as &
member of the association. ~The $30,000 loaned to him, with 6 per
cent. interest thereon, was considered as the present value of his stock,
and the defendant loaned him this much on the stock, he agreeing to
pay 60 cents on each share of stock each month to keep the same alive.
Upon this agreement alone there could be no taint of usury. So far it
could not be considered usurious. - But if we are to consider what Til-
ley was to pay on account of his stock, called “dues” in the contract, as
a payment made by him for the use of the $30,000, then-there is usury
in the contract. But I:do not think the true rule of interpretation will
authorize us to interpret the contract in that way, but that its true
meaning is that Tilley was to pay the stipulated dues to acquire an in-
terest in the property of the association. When Mr. Tilley became a
borrower he occupied a double relation to the association,—that of a
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borrower and g Shareholder. . If he was a sharehiolder alone, he would
pay for his stock on the same terms as though he had become a borrower
as well as & shareholder..; The two relations are consistent. . If he had
not-become a borrower,; when his stoek matured he would withdraw from
the association its full value. = Butwhen he becomes a borrower be uses
his stock to pay his-debt with. . In & contract of this kind, whether or
not the debt ig tainted, with usury will depend upoen the-amount agreed
in good faith to be paid; as interest on the sum made as a loan or ad-
vancement on the stock. . Reeve v. Associgtion, (Sup. Ct. Ark.)19 8. W,
Rep. 917; Taylor v. Association, Id. 918; Assaciation v. Abbott, (Tex. Sup.)
20 8. W. Rep. 118. If a so-called “payment of dues” on stock is a
mere device to cover the payment, for the use of money, of more than
the law recognizes ab legal interest, of course the contract is a usurious
one. It is claimed that.the payment of dues on stock was, in this con-
tract, a mere device to cover usury, . -I do, not think the.interpretation
of the contract will warrant that conclusion, Itmay be a hard contract
for Tilley and wife. It may be unfair to them. It may be one-sided,
unjust, unconscionable, or affected by any other inequitable feature, and
still not be usurious. - I' reach the wconclusion that the advancement
made to Tilley by the defendant association is a dealing in partnership
funds. . . This view is supported by high authorities, both English and
American. Silver v. Barnes, 87 E. C. L. 571; Burbidge v. Cotton, 8 Eng.
Law & Eq. 57; Shannon v. Dunn, 43 N. H. 194 Pattison v. Association, 63
Ga. 378; Parlcer v. Association, 46 Ga.166; Del(mo v. Wild, 6 Allen, 1
This logm or advancement was made to Tilley on the pledge of the shares
of the association. Insuch a casethe statutory rule for computing inter-
est on partial payments has no application {o the monthly dues paid on
the shares so pledged, and such. payments. do not bear interest, or in
any way reduce the amonnt.on which interest is to be paid. Reeve v.
Association, supra. . The contract may be considered valid, because it
was a dealing in partnership funds in such a way that the transaction
was one where there was 8 gale of shares in anticipation of their ultimate
value, or an advancement by. the association to the member thereof of
the matured value of his shares. : This view of the nature of this con-
tract will prevent -the conclusion that it was tainted with usury. It
reslly, therefore, becomes ninnecessary to pass on the question whether
it was a contract governed by the usury laws of Arkansas,

- Mr. Tilley, for the sake of getting a loan of $30,000 for nine years,
agreed to pay interest at the rate of 6. per cent. for that time, making
$16,200 he was to pay as interest,:and.in shape of dues on his stock
gubscribed he was to pay in-the course of nine years $38,880 in monthly
installments at the rate of $360 per month,—making a total sum he was
to pay the association at the.end. of.nine years of $55,080, aside from
fines that might be assessed, against, him for not promptly paying his
dues; and for these large snms of money he gets $30,000 advanced to
him at the time; of the icontract. - Thenthe $38,880 to be paid in dues
15 not; paid. at the end of thie nine years, but its payment is monthly from
the execution of the:.contract. The gssociation may:derive large bene-
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fits-during the nine years from these:dués so paid in advance in the
shape of interest. But Mr. Tilley is to have none of this benefit; as he,
by the contract, is to deliver up his stock to be canceled, and is tb'have
nothing but the $30,000. It is ejuity and justice that Tilley should
pay back the $30,000 advanced to him, with interest on the same at 6
per cent., because he received this amount of money from defendant,
and used the same. His mortgage should be foreclosed to enforce the
payment of the above amount; but in view of the nature of this contract
in reference to the amount of dues to be paid, and the time of their
payment, and of the further fact that the contract puts it in the power
of the defendant to declare the whole:of the $38,880 of dues to be due
at once on the failure of Tilley for six months to pay dues, should
Tilley be required to .do more than this? - Should he be required to
pay the $38,880, which he agreed to pay to secure an advancement of
$30,000, and agreed to pay in such a way as that defendant shotld
make & large profit out of it, in which T1lley was to have no share, for
he was to have no interest whatever in any gains arising from the monthly
payment of his dues? T consider that the mere statement of the con-
tract; as affecting Tilley, shows it to be a hard one, and one which con-
ferred on the association large benefits.

Cati the court afford him any relief in the face of his contract? If
we congider the contract, as we should' do,—as one dealing in partner-
ship fands,—when the defendant comes into a court of equity and asks
for the relief it prays for in this suit, does not this conduct of défend-
ant in effect work a-dissolution of the partnership relation? TIs'it not
to-be taken by the court as a determination by defendant to have that
relation broken up? . If so, may not a court of equity. make such a de-
cree touching the funds of the partnership, as affecting Tilley and this
defendant, as justice and good conscience should require? This is a

round upon which a court of equity may stand, and do the very right
in the’ premises. Again, if this contract is grossly unreasonable and
harsh, cannot relief be had by the court refusing to enforce that part
of it whlch is grossly unreasonable and harsh? It seems to me, for the,
reasons above named, that the contract providing for the payment—it
may be, in six months after its execution—of the $38,880, and 6 per
cent. interest on the $30,000, and $60 per month as ﬁnes upon 600
shares of stock for nonpayment of dués, is unfair to the plaintiff Tilley;
that it is to the above-named extent largely one-sided as to him, and
therefore unjust and unconscionable. It thus becomes inequitable to
the extent of the part providing for the payment of $38,880 as dues, it
may be, shortly after the making of the contract; that its enforcement
to the extent of collecting that sum from him would be oppressive and
bhard on him, and would work an injustice against him. If this was a
suit for the specific performance of the contract, and such facts existed,
the court would certainly exercise 4 sound dlscrenon and a specific per-
formance would be refused. When the suit is to recover on a contract
that. is’ of the above nature, to enforce the payment of ‘a stlpulated
amount, growing out of ah inequitable atid harshly unjust contract, in
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Jjustiee and eqnity, why should not the same rule prevail? The oppres-
sion and hardship in this case results from the contract itself. I think
the rules applicable—if this was a:suit to enforce specific performance
of this contract—apply when the defendant comes into a court of equity,
and by cross bill asks affirmative relief on.the contract. The court
may exercise a sound diseretion, and refuse to give such relief as to
such part of the contract as shall appear to be harsh, oppressive, and
unjust. . The prineiples announced; in: the cases where spemﬁc perform-
ance-is asked should be applicable .where the contract is sought to be
enforced :by the collection of that which results from its oppressive and
unjust provisions.. 'As. remarked by Mr. Justice BRADLEY in Radroad Co
v.. .Cromwell, 91U, 8. 643: i 4

.. %The court is nét ;bound to ‘shut its: eyes to the evident character of the
transactlon. It will never.lend- its aid to carry out an unconscionable bar-
gain. This. has bgen so often held on bills :for specific performance and in
;th:x;,gnalogous cases ‘that, 11: ig unnecessary to spend argument on the sub-

ec )

If this was.in a court of law, 1t would have to give Judgment for the
Whole of the $38,880 and the 6 per cent. interest on the $30,000, and
the amount due in the shape of fines, because it is so denominated in the
bend. . Butit is a court of equity,; and it can do what conscience, equity,
and justice demand shall be done, and give such relief as these guard-
ians of right demand shall be glven. In Willard v.- Tayloe, 8 Wall. 557,
Mr. Justice FieLp said; |

“]p general it may be said that the spemﬁc relief w1ll be granted when it
is apparent from a view of all the circumstances of the particular case that.
it will subsérve the ends of Jusuce and that it will be withheld when, from
a like view, it appears that’ 1t wﬂl produce hardship or m]ustlce to either of
the parties.” ‘

" The' English authorities referred to in the above case fully sustain the
principles therein declared. Mr. Story, in section 750 of his Equity
Junsprudence, says:

" “Indeed, the proposition may be more generally stated that courts of
équity will not interfere to decree a specific performanceexcept in cases where
it would be strictly equitable to make such a decree.”

" Again, at section 750a, he says:

* “Upon grounds still stronger, courts of equity will not proceed to decree
4 specific -perfor mance when the oontract is founded in fraud, imposition,
mistake, undue advantage, or gross mlsapprehensmn. L

Again, at section 831, he says:

~“And here we may apply the remark that the proper Jurlsdlctlon of courts
df’equity is to take every one’s act according to consciénce, and not to suffer
undue -advantage to be taken ‘'of the strict forms of law or of positive rules.
Hence it is that, even if. there: be no proof of fraud or imposition, yet if,

upon.the whole circumstances,, the contract appears to be grossly against con-
science, or grossly unreasonable and oppresswe, courts of equity will some-
times interfere, and grant relief.”

Mr. Pomeroy, in his Equity J unsprudence, (section 1404,) when re-
ferrmg to classes of contracts named, in a previous section, says:
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“The object of the foregoing paragraph is to formulate the general rule
which determines the classes of contracts in which the equitable jurisdiction
may be exercised.. But even when a partlcu]ar contract belongs tosuch a
class, the right to its specific performance is not absolute, like the right to re-
cover a legal judgment. The granting the equitable remedy is, in the lan-
guage ordinarily used, matter of discretion, * * * controlled by estab-
lished pringiples of equity, and exercised upon a consideration of all the
c1rcumstances of each particular case.”

The above principles are fully sustained by Seymour v. Dekmcey,
Johns. Ch. 222, and the many English authorities referred to in the
case, as. well as the American authorities referred to in the notes to the
same. M. Pomeroy, in his Eqmty J unsprudence, in his not eto sec—'
tion 1405, says:

“If, then, the contract 1tself is unfair, one~sxded unjust, unconscmnable.
or affected by any other inequitable feature, or if its enforcement would be
oppressive or hard on the defendant, or would prevent the enjoyment of his

own rights, or would work any injustice, - ¥ * % itg specific performance
will be refused.”” ’ :

In note 1, on page 449, he says:

“This rule generally operates in favor of defendants, but may be invoked
by a plaintiff when a defendant demands the remedy by a counterclaim or
cross complamt The oppression or bhardship may result from the uncon-
scionable provisions of the contract itself,”

There is still another method which may be adopted by the court to
enable it to grant just such relief as equity and Justlce may require. It
is to consider the'$38,880 named in the bond a' penalty to secure the
performance of a collateral object, to wit, the payment of money ad-
vanced, and not as l1qu1da_ted damages, although named ag such in the
bond. The payment of money is the principal intent of the contract,
and the amount named, to wit, $38,880, is only accessory thereto, and
therefore only intended largely to secure the payment of the amount ad-
vanced. If the amount prayed for is given, the damages would be dis-
proportionate to the nature of the injury sustained. - Full compensation
can be readily ascertained and made in equity. - When the above con-
ditions exist, the amount named in the bond, although designated as
“liguidated damages,” may be considered by a court of equity as a pen-
alty, and the court may afford such relief as equity and good conscience
demand. Courts of equity will not permit their jurisdiction to be
evaded merely by the fact that the parties have called a sum “liquidated
damages,” which in fact may be considered as a penalty. Here, then,
the sum named is in excess of the probable injury. The real injury
may be ascertained, and full compensation can readily be made, and
therefore full:and adequate relief can be afforded in equity. When such
conditions .exist, courts of equity will consider the sum named a penalty,
rather than liquidated damages, and give the proper relief. The above
rule is sustained by sections 381, 433, Pom. Eq. Jur. Judge Story, in
section 1314 of his Equity Jurisprudence, says:

" “The general principle now adopted is that, whenever a penalty is-inserted

merely to secure the performance of the enjoyment of a collateral object, the
v.52F.00.7—40
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fatter 14 corisidered afthe priuclpdl intent of thsnstiment, and the pgnalty is
deertied only &8 Bceessory, and) therefore, a8 fntended otily to secure the'due per-
formanee thiereof of:the'damage really incurréd by the nonperformance. In
every such ¢ase, the tiue ‘test, generally,:(if not universally,) by which to-as-
certain whéther reliefictn “OP’ ‘eannot be had in eqmty, is to consider whather
compensation ¢ari'be madé or hot. ' If it cannot be made,then courts of equity
will not interfere; if it'can be made, then, if-the pena]ty is to secure the mere
payment of money, courts of equity will relieve the’ party on paying the prin-
cipal and lntexest » :

Sedgwick on- Damages, § 407, says' 3 .

“In every caze where a fixed sum. is’ stipulated as damages the court will
look to see whether the stipulated. compensation is: a reasonable one; and, it
not, they will require damages to be assessed, as if no stlpulated sum was
named in the contmct » o )

Speakmg of the way cobirts have rega.rded this questlon, he continued:

“All'seem to agree upon "the priribiple that the stipulated sum will not be
allowed as liquidated damages unless it may fairly be allowed as compensa-
tion for the breach.”

The supreme court of Mlchlgan, in Myer’ v Hdrt \4G Mlch 517-528,
says: |

“J ust’ 'eopperisation’ i'or the mJury sustamed is t};e princlple at wblch the
law aims, and the partiés will ‘not -be permitted by express stipulation to set
this principle aside.”

In Harris v. leler, 11 Fed Rep 118, J udge DEADY sa'ys

« When the contracl; 15 éx licit that the sum named shall be considered as
liqmdated damsges, the ¢ontract is to be enforced accordmg to its terms, un-
less qualifiéd by some other tircumstance; as, when one agrees to pay a larger
sum -upon’ the failure to pay’a smallér'one, or when: the damages resulting
from the failure to perfurm:a:contract are'certain, or can be reasonably ascer-
tained by a jury. But whenever the contract is for the doing.or not doihg of
a: partlcular act or acts, and. there is.no certain pecuniary stapdard by which
to measure the ddmages resqltlng from a breach thereof, an agreement: to pay
a stlpnla ed sum a8 damages fbt such breach will be enforced lltelally i

In Clark v. Barnard, 108U S 436, 2 Sup. Ct. Rep. 878 the above
principle is fully recogm_qeda and Mr, Justice MATTHEWS quotes the say-
ing of Lord Chancellor. MaoctBSFIELD in Peachy v, Duke of Somerset, 1
Strange, 447: “ It is- the, recompense that gives. this. court a handle to.
grant relief.” In determining .the character .of the bond in this case
there are two views thaf may Dbe taken of it. We may without question
consider the $60,000 named in it as a penalty, and the naming by. the
parties of the $38 880 ag an attempt to fix the amount of injury or dam-
ages, upon the prmclple ,above.mentioned; or we may: consider the
$38,880 as a penalty, bearing .in mind that parties. cannot:deprive a
court of. equity of the right.to consider the bond a penal ‘one when the
$60,000 is a penalty by naming the amount-of injury sustained, pro-
vided the conditions exist which give a court of equity the right to.go
behind the des1gnat10n of the.party. Nor can; they prevent the court
from., considering the $38,880 as a penaity when the conditions ‘exist
which givethe court the right to disregard the designation of the parties.
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I think in this.case we may consider thé $38,880 as a penalty, and we
may go behind its designation, and See what the actual damages are,
and award them. - Then, either on the ground that this is a partnership
transaction, the court iiay give such relief as is right and just, or on the
ground that when the:court has jurisdiction—has the case—it may re-
fuse to enforée so much of the contract as. is inequitable or harsh, or will
work a hardship on the plaintiff J. L. Tilley; or, because the court may
construe'the'sum named in the bond as.a penalty, it may give such re-
lief as may be responsive to the demands of equity and good conscience.
The relief that would meetthis demand would be to decree the amount
of the $30,000 advanced, with 6 per cent. interest on the same, less the
year’s interest already paid in advance, and to decree the foreclosure of
the mortgage given to secure the payment of the debt, and to cancel the
remaining part of the contract; and such will therefore be the decree in
this case. L :

' 8r. Louss & 8. F. R. Co. v. Foura.

(Clreuit Court, W. D. Arkansas. Oct. 81, 1802.)

« MARRIED WOMAN'S SEPARATE ESTATE—CONVEYANCES. p

Under the constitetion and laws of Arkansas, a married woman may own real
and personal J)ropert,y separate and apart from her husband, and she may devise,
bequeath, and-convey the same as if she were a feme sole. As to such property
she is sud Juris. - RN : o

« EMINENT DOMAIN—POWERS OF NONRESIDENT RAILROAD COMPANY. :

A nonresident raflroad company, which has not.become domesticated under the
constitution of Arkansas, cannot condemn or appropriate lands for a right of way,
for depot grounds, car yards, or machine shops. - [ :

+ SAME—COMPENSATION FOR LANDS OF MARRIED WOMAN—ESTOPPEL BY ACOEPTANCE
OF AWARD. :
©If such a railroad company acquires a right to come into the state to do business,
but still remains a nonresident, corporation, and it undertakes te acquire a right of
way, etd.,/by condemnation proceedings against a married woman, who owns real
estate aaher separate property, and such married woman takes part in such con-
demnation proceedings, and accepts the award, she is.estopped from recovering by
a suit of ejectment the lands condemned after she has. retained the mouney for a
number of years, and still retains it, although the lands were condemned illegally.
SAME—ACQUIRING LANDS BY AGREEMENT.

Although a constitutional provision of a state may prohibit a nonresident railroad
company from acquiring lands for'the use of its road by condemnation or appro-
priation, still it may acquire such lands by an agreement with any citizen having
a right to contract.

SAME—CONSTITUTIONAL PROVISION FOR CONDEMNATION.
The words “condemn or appropriate, ” used in the constitution of the state, mean
‘a taking of private property under the right of eminent domain, and not by con-
tract.
Same—IMPLIED CORTRACT—ESTOPPEL BY ACQUIESCENOE,

A married woman may, under the laws of the state, make a contract with a non-
resident'railroad company having a right to do business in the state, by which she
may convey to it a right.of way for its roadbed, car yards, machine shops, etc. If
she takes part in condemnation proceedings which may be illegal, and accepts the

‘damages awarded, and retains the same for over six years, when she brings suit to
recover- the land, still retalning its value found by the jury in the condemmation
proceedings, her conduct will be construed as amounting to an implied contract with
the railroad ‘company for a right of way, etc., out of her separate property. It

. will be held as an acquieSsende by Lier,"and:in equity she will‘be estopped. ’



