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RA_-NGER v. CaampioN Corron-Press Co. ‘et al.
- (Circuit Court,-D. South Ca,rolmd. " November 38, 18%2.)

1 Cﬁnronmoxs—RIGn'rs OF BTOCKHOLDERS—MISCONDUCT OF 'OFFICERS—EQUITABLE
ELIEF. . TS PR
A bill by a stockholder against the corporation, its president, and all the other
stockholders, charged that the president was 1ising for his own benefit moneys of
the corporation applicable to a dividend, and refused to account therefor; that, aided
by the secretary, he refused to entertain or allow to be voted on a motion properly.
made at a regular stockholders’ meeting calling for such an'account; that in viola-
-tion of the by-laws he deposited the corporate moneys in hisindividual name; that
he wasted $3,300 of the corporate moneys by bad management; that he loan‘ed_ $10,~
000 to a stockholder, secured by & pledge of the latter’s stock; that afterwards the
stock was bought by the company against complainant’s protest; that the officers
declined to make a statement of the company’s affairs, or to allow complainant to
examine the books; and that the president ‘was attempting to depress the com-
pany’s stock so as to compel complainant to sell out to him. Held, that the bill
stated a case for equitable relief, and was good as against a general demurrer.

2. Bame—Equity RuLe M. .
The bill did not come within equity rule 94, relating to suits by stockholders, or,
if its provisions could be considered as applicable, the allegations substantially
complied therewith. Hawes v. Oakland, 104 U. 8. 450, distinguished.

8. EQuiTY PLEADING—MULTIFARIQUSNESS. . .
An objection to a bill for multifariousness cannot be taken merely at the hearing,
but must be specifically stated by demurrer or other pleading.

. In Equity. Bill by Louis Ranger against the Champion Cotton-Press
Company, B. F. McCabe, and other stockholders, for the declaration of
a dividend and other relief. A motion for the appointment of a re-
‘ceiver before the answers were due was denied. 52 Fed. Rep. 609.
Heard on demurrer. Overrualed.

Mitchell & Smith, for complainant.

Lord & Burke, J. N. Nathans, and J. P. K. Bryan, for defendants.

~ Smonron, District Judge. This case comes up on the bill and de-
murrers thereto. The bill i filed by Louis Ranger, alleging that he is
a stockholder in the Champion Cotton-Press Company, a body corpo-
rate. That the number of shares was 120, at $700 each. That the
company purchased and owned 19 of these. That Mrs. Elizabeth Dowie,
who is a defendant, owns 15 shares; Miss Margaret B. Mure, another
defendant, owns 15 shares; William Mure, another defendant, 10 shares;
R. D. Mure, also a defendant, 6 shares; William Fatman and B. F.-
McCabe, the other defendants, 20 shares and 15 shares, respectively.
‘Thus all the stockholders are parties to the suit, and with them the cor-
poration. The bill further alleges that, having been prevented by the
failure to hold, in 1891, the meeting provided by the by-laws, and the
consequent failure to make an exhibit of the affairs of the company by
the officers thereof, complainant requested and demanded, at the annual
meeting in 1892, a clear and full exhibit of the business and affairs of
the company, and that this was peremptorily refused by the president
and other officers. That he desired also to examine the books of the
company so as to ascertain its condition, and that this also was peremp-
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torily refused him. He charges that B. F. McCabe, the president of
the company, and the other officers, have managed the affairs of the
company, not in its interests, but for the personal interest and benefit
of B. F. McCabe, or their own. He specially charges that B. F, Me-
Cabe used the funds of the company for his own purposes and use.
That he had on 4th June, 1891, and still has in his hands $25,640.95
in cash, the money of the company, and that he has used and is using
this money for his own purposes, uses, and benefits, and not for those
of the company.  That this money should be divided as a dividend
among the stockholders; and that McCabe and the other officers refuse
go to divide it; and McCabe refuses to give any account of it, using the
same a8 his own. That although the by-laws of the company require
all funds of the corporation to be deposited in the name of the company,
and to be checked out by the treasurer with the countersign of the pres-
ident, this rule has been disregarded by McCabe, the president. All the
moneys of the company are deposited in his private account, and drawn
on by his own checks, and used by him as he sees fit. That at the an-
nual meeting the complainant caused a resolution to be offered by Wil-
liam Fatman, his proxy, calling upon McCabe to render an account of
moneys advanced by the company to him for the purpose of contracting
business for the company, which necessity no longer exists; and that
McCabe, as chairman, refused to allow the resolution to be put and
voted on; and that William Mure, the secretary of the meeting, refused
to. receive the resolution or to enter a vote thereon. That this action
was taken by the said defendant to evade and prevent any accounting by
said M¢Cabe for such monieys, or repayment of the same to the company.
The bill charges a loss of $3,300 to the company from the bad manage-~
ment of McCabe, and from the use by him of the company’s moneys for
his own pnrposes. . The . bill ¢harges the loan of $10,000 company’s
money Under the guise of his own to William Fatman, secured by pledge
of stock of;the company, and the subsequent purchase by the company
of this stock, Whmh purchase was against the protest and vote of com-
plamant, and is in itself unlawful, null, and void, beside depriving the
stockholders of a d1v1dend to that extent. He charges that an exami-
nation of the books would show ample funds applicable to a dividend.
The bill also charges that the action of McCabe is mtended so to de-
press the stock as to compel complainant to sell out to him, and that he
is" usmg his power as an officer of the company to thls end. The
prayer is for such an exammatlon, that McCabe pay back all moneys
due and owing by him . to the company, and in his hands by reason of
his official position; that the company declare a dividend from all funds
applicable to dividends; and that the dividend due to the complainant
be paid to him; that, if it appear from an accounting that McCabe and
the other ofﬁcers of the company have used the funds and business of
the company for their own purposes, they be required to make good the
same and the losses therefrom; and that a receiver. be appointed, and all
the assets of the company be realized and divided among the stock-
holders. , :
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The defendant B. F. McCabe files a separate demurrer. So does the
Champion Cotton-Press Company. Mrs. Dowie, Miss Mure, William
Mure, and Robert D. Mure join in a demurrer. The demurrers each
allege for cause that the complainant has not, by his bill, made such a
case ag entitles him, in a court of equity, to any relief against the de-
fendants.

Let us examine the demurrer of the president, B. F. McCabe. The
bill charges that he has taken possession and control of the moneys of
the corporation, depositing them in bank in his own name, in defiance of
the express provision of the by-laws, and drawing them out on his own
check, in his own discretion, for his own purposes; that especially he
has in his hands the sum of $25,660, money of the company, which he
has converted to his own use, and for which he fails and refuses to ac-
count; that by this action, and the further misuse of the company’s
funds by lending them in his own name, the complainant has failed to
receive his proper share of the funds of the company in the shape of a
dividend on his stock; that all of his efforts to ascertain the truth ahout
this misuse of funds by the president in an examination of the books, or
in calling the president to account therefor, have been baffled and de-
feated by the direct and active effort of the president himself, aided by
the other officers, going so far as to refuse to receive and put a motion
for investigation made at a stockholders’ meeting; and that there is a
definite purpose so to use the affairs of the company as to depress the
stock 80 as to compel complainant to sell out at a loss. ~ All of these
charges are by this demurrer admitted by Mr. McCabe without qualifi-
cation or explanation; and in this course the corporation, presumahly
under his control and management, concurs. The other defendants limit
their demurrer to such relief as is sought against them. Here we have
the adniission that a comiplaining stockholder in a trading corporatlon
has been defrauded and deprived of his share of 1tsproperty applicable to
dividends, by the action of the president in misusing for his own pur-
poses the moneys of the company. That every effort made by him to
ascertain the facts connected with this charge have been thwarted’ by
the positive and distinct refusal at the hands of the president, made at
an annual meeting of the stockhiolders, to give any information or ex-
planation whatever. Thisadmission is made. It is denied that a court
of equity can give any relief. Strong, indeed, must be the formal or
technical difficulties which will forbid this court from at least hearing
such a complaint. At the hearing an objection was made to the bill be-
cause it was multifarious. Nodemurrer or other pleading setting up this
special defense had been filed. An objection of this character must be
specifically taken in the pleadings. If not so taken, it is deemed to be
waived. Oliver v. Piatt, 3 How. 333.

Does the bill make out prima facie a case for equitable relief? There
can be no doubt that on a proper showing this court will come to the
aid of a minority of stockholders. Dodge v. Woolsey, 18 How. 331,
The doctrine is well stated in Waterman on Corporations, (page 578, §
319)
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.. A court:of equity, will enjoin on behalf of the; stockholders any improper
alienation or disposltlon of the property other than for. corporate purposes,
and will rbstrdin the commxssion of acls which ara contrary to law, and tend
to the destfuction of the frdféhises'as well as the improper managément of
the business of the corparation; or a wrongtul diversion-of its funds, and-in
such cases eguity may grant relief at the suit of a single:stockholder.”

There are three classes of cases in which stockholders may complain.
A ‘minority may obJect to the business policy pursued by the majority,
as tending to'injure, perhaps destroy, their interests. .In such cases the
court will geldom or, never, m’cerfere _'The majority must govern, unless
there be a palpable abuse of" power or an interference with vested rights.
Another class of cases i§ where the rights and interests of a corporation
as a whole are threatened by the action of a third party, an outsider, and
the corporate authorltles, through madvertence, negligence, or willful-
ness, will not move in their defense. In such cases, following Dodge v.
WooLsey, supra, the courts of the United States lent a ready ear to the
complaint of stockholders who interfered in behalf of the corporate
rights. But this 1ndulgence of the courts was greatly abused. Many
cages were brought into the United States courts in which the jurisdic-
tion was secured by collusion between a nonresident stockholder and
the corporation which itself coild not come into this court. This abuse
was rebuked in Hawes v. Oakland 104 U. S. 450." The evil was cured
by the passage of the nmety-fourth equity rule, consequent on this case.
This rule, by its terms, is made ~applicable to “every bill brought by
one or more stockholders in'a corporation, against the corporation and
other parties, founded” on rights which may properly be asserted by the
corporation.” . Hawes v. Oakland, (page 454) shows that these words,
“other partles, mean “an outsider.” But this case, and the rule con-
sequent upon it, do not apply to cases in which there is a real contest
between the stockholder and his corporation. Leo v. Raslway Co., 17

Fed. Rep. 278. Hawes v. Oakland draws the distinction broadly and
clearly: ‘

“That the vast and increasing proportlon of the active business of modern
life which is done by corporations should call into exercise the benificent pow-
ers and flexible methods of courts of equity is neither to be wondered at nor
regretted; and this is specially true of controversies growing out of the rela-
tions between the stockholder and the corporation of which he is a member.
The exercise of this power in protecting the stockholder against the frauds of
the governing body of directors or trustees, and in preventing their exercise
in the name of the corporation of powers which are outside of their -charters

or articles of association, has been frequent, and is most beneﬁcml and is un-
disputed. * * '* The case before us goes beyond this.”

After stating that case and the principle of Dodge v. WooLsey, in both
of which the action of an outsider was the gravamen of complaint, the
court add, (page 454 :) .

“This is a very different affair from a controversy between the shareholder
of a corporation and the corporation itsélf, or its managing directors or trus-
tees, or the other shareholders who may be violating his rights, or destroying
the property in which he has an interest.”
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The bill in this case does not complain of any business policy on the
part of the corporation or of the other stockholders; nor does it charge
supineness or neglect or collusion with any attack on corporate rights,
interests, or privileges, by an outsider. The complainant charges that
the president has converted to his own use moneys of the company in
which, as a stockholder, complainant has an interest because they were
apphcable to dividends; that the president misuses his powers, and con-
ducts the business of the corporation to his own purposes; that he con-
trols and uses, in his own private banking account and for his own pr1-
vate purposes, all the funds of the company, against the express provi-
sions of the by-laws; and that in this he is sustained by the officers of
the company, who aided him in a peremptory refusal even to consider a
motion of inquiry on this subject, made at a general meeting of stock-
holdets. He charges that his own personal rights are infringed, and
for this he seeks his remedy. As his rights are similar to those of the
other stockholders, he makes them parties to his suit as parties in inter-
est, so that they may take sides as they are advised, and, at least, may
be present at the division of the common propexty, and see that he gets
his just share and no more. His prayer is, that the money unlawfully
converted be returned, and out of it a dividend be declared, and that
he get his dividend. This is a suit within the corporation, concerning
no one but the ;stockholders and the company, seeking rights claimed
only as a stockholder against the company and the other stockholders.
The complainant could not work out his case through the corporation,
His bill discloses the fact that there are but five males in this company,
—Messrs, McCabe, Williamm Mure, R. D. Mure, Fatman, and himself;
that Fatman’s stock has been bought in by the company; that Mr. Mec-
Cabe is president, in full control of the business and of the funds of the
corporation; that Mr. William Mure is vice president, secretary, and
treasurer, and that thus he and Mr. McCabe together control the busi-
ness, the seal, and the moneys of the company; that these two, at an
annual meeting of stockholders provided in its by-laws, peremptorily re-
fused to entertain a resolution of inquiry, and successfully prevented
even its introduction. Under these circumstances, it would be absurd
to require the complainant to ask these gentlemen to institute in the
name of the corporation a suit against- Mr. McCabe, involving the grave
charges of this suit. Tazewell Co. v. Farmers’ L. & T. Co., 12 Fed. Rep.
752; Heath v. Railway Co., 8 Blatchf, 347.

I am of opinion that th1s court has jurisdiction over the subject-mat-
ter of this bill; that the allegations and form of the bill are sufficient to
sustain this jurisdiction; that the cause is not within the mischief or the
provisions of rule 94, equity rules; that, if it were, the statements of the
bill comply substantlally ‘with all the requirements of this rale. He is
bona fide a stockholder. There is no suspicion of any collusion to ob-
tain the jurisdiction of this court. He sets forth his effort to obtain re-
lief within the corporation, and his bill is suggestive of the cause of his
failure. The demurrers severally are overruled. The defendants have
leave to plead or answer over, as they may be advised,
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MOULTON v. SIDLE et al. ,-

(C(frouit Court, D. M mneaota, Fourth Division,. November 18, 1892)

1 MOBTGAGEs—FOBECLOSURE—NOTICE T0 OCOUPANT. '

Rev. St. Minn. 1878, c. BI, tit. 1, § 5, enacts that, whén a mortgage is foreclosed
by notice and adverbxsement in a newspaper, “a copy of such notice shall be
served in like manner as summons in civil actions in the district court, * *
‘on the person in possession of the mortgaged premises, if the same are actually oc-
cupied.” . Held, that where there was no actual occupancy, within the meaning of
the law, but mere acts of ownership, the statutory notice was not required.

2. SAME—WaaT CONSTITUTES OOCUPANOY.

The purchaser of land, having mortgaged it to secure balance of purchase money,
entered upon it, and planted some fruit trees. Therewas no dwelling upon the land,
but-across the street was another tract owned by her, on which there was a houseé
inhabited by laborers, who.worked at intervals on the land in question. Held,
that there was no such actual occu gaucy thereof as to require notice of foreclosure

' proceedmgs to be glven, under sai statute. to the “person in possession.”

In Equity. - Blll by Martha A, Moulton against Henry G. Sidle and
others to redeem mortgaged premises foreclosed under a power of sale
contained in the mortgage. ' Bill dismissed. :

Seldon Bacon, for complainant,

J. W. Lawrence, for defen’d‘ants.

Nzison, Distriet Judge. 'This suit was commenced December 30,
1890, and is brought toredeein a tract of land mortgaged in April, 1878,
by the combplainant and her husband, to the defendant H. G. Sidle. It
is set up as a defense that the mortgaoe was foreclosed under the power
of sale therein by advertisement in 1880, and the time for redemption
has long since expired; that the complainant abandoned the property
éver since the foreclosure of the mottgage, and never claimed the posses-
‘gton or occupatlon of the same until it had lalgeI) mcreased in value.

, oo . o . FACTS FOUND.
The facts in this case are: ‘ '
On April 1, 1878, H. ¢. sidle owned the land, about 9 acres, invélved in

this controversy, and on that day he and his wife conveyed the same to the

complainant for:the consideration of $880, and at the same time the complain.
ant and husband gave their two.certain joint and several promissory notes to
the said H. G. Sidle for the purchase price,—one for $440, and interest thereon
at 10 per cent. per annum until paid, maturing six months after date thereof;

and the other for the sum of $440, and interest thereon at the rate of 10

per cent. per annum until paid, maturing one year after the date thereof.

These notes were payable at the First National Bank of Minneapolis, and

were secured by a mortgage upon the property, executed by the complainant

and her husband, and duly recorded. Default was made in payment of the
principal and interest by the complainant and her husband, and no taxes
were paid upon the property by them, and pursuant to the statute, under the
power of sale, the proceedings to foreclose the mortgage were taken as they
appear in the defendants’ Exhibit No. 6, and a record thereof was duly made.

The foreclbsure proceeding was commenced September 4, 1880. No notice of

the proceeding was served on the complainant or any person. -The property

mortgaged was sold October 28, 1880, for the sum of $1,170, the amount due



