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had: been obtained; that the order or decpee of the probate court was a
“ direction for the partition of an estate,” through a suit brought there;
and that the decree should have been attacked by appeal, or in some
direct action, and cannot be assailed collaterally. We find no error in
the record of the circuit, court,-and the judgment must be affirmed, at

the cost of the plaintiffin error.

- AvLEN 0. UNITED STATES, ¢ -
" (District Court, N. D. Caltfornia. ‘Beptember 29,1592.)

Cosroms DoTres—DRAWBACKS—COAL USED BY AMERIOAN VESSELS, :
The previsipn of Schedule. N of the tariff act of 1883, allowing (as amended by
the act of June 19, 1886, 24 St. at Large, p. 81) a drawback of 75 cents per ton on,

imported cosl afterwards used by steam vessels of the United States engaged in
oreign. commerce or the coasting trade, was not repealed by’the provision in
chedule N of the act of, October 1, 1890, which merely imposes & duty of 75 cents

.. ' per ton'on fmported ¢oal; but the drawbaclk, less 1 per cent. thereof, is continued
. ;{:3 force' by-the proviso to section 25 of said act, relating to drawbacks *allowed

‘under existing law.”

"~ At Yaw. 8uit by Charles R. Allen against the United States to re-
cover a drawback on certain imported coal. On demurrer to the com-
plaint. Overruled. o o ‘ '

- Page & Ells, for plaintiff,

~ The United States District Atiorney, for defendant,

Ross, District Judge. Thereis but a single question presented by the
demurrer to the complaint in this case, and that is, does.the act of con-
gress of October 1, 1890, (26 St. p. 600,) commonly known as the “Me-
Kinley Bill,” repeal the provision of the act of March 8, 1883, (22 St.
p- 511,) asiamended by the act of June 19, 1886, (24 St. p. 81,) grant-
ing a drawback in certain eases upon bituminous coal imported into the
United States? That portion of the act of March 3, 1883, fixing a duty
on coal is found in Schedule N of the act, and reads as foliows:

“Coal, bituminous.and shale, seventy-five cents per ton of twenty-eight
bushels, eighty pounds to the bushel. A drawback of seventy-five cents per
ton shall be'allowed on all bituminous coal imported into the United States
which is;afterwards used for:fuel on board of vessels propelled by steam
which are engaged in the coasting trade of the United States, or in the trade
with foreign countries, to be allowed and paid under such regulations as the
secretary of the treasury shall prescribe.” ‘

By section 10 of the act of June 19, 1886, it was declared—

“That the provigions of Schedule N of ¢« Anact to reduce internal revenue
taxation, and for other purposes,’ approved March 3, 1883, allowing a draw-
back on imported bituminous coal used for fuel on vessels propelled by steam,
shall be constiued to apply only to vessels of the United States.”
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That’ pottion of Schedule N-of the act of Ottober 1, 1890 entitled
“An 4ot 'to reduce the: revenue and equahze dutles on imports, and for
other purboses,” reads: '

“Coal, bituminous and ‘shale, seventy-five cents per ton of twenty-elght
bushels, eighty pounds to ‘the bushel. ‘Coal slack or'culm, such as will" pass

through a half-inch screen, thirty cents per ton:of twenty-eight bushels,
eighty pounds to the bushel.”

If there was nothing more in the act of October 1, 1890, upon the
subject in question, there would be no difficulty in reaching the conclu-
sion announced by the attorney general in an opinion given by him in
answer to a similar question propounded to him by the secretary of the
treasury, (19 Op. Attys. Gen. U. 8. 687;) for, as he there says, and as
was said, in substance,.by Judge LacoMsE in Re.Straus, 46 Fed. Rep.
522, the act of October 1, 1890, was manifestly intended as a complete
revision of the tariff laws, and therefore the law upon. the subject in
hidnd. is to-be ascewamed by reference to the terms and provisions of
that 'act., And the ¢ om:,gssmn from that portion of Schgdile N of the act
of October 1,'1890, imposing 'a duty of 75 cents a-ton on bituminous
coal, of the. d!,‘awback clabge in relation to such coal contained in the
aot: of March 8718883, as amended by section 10 of the-ad¢t'of June 19,
1886, would, in the absence of any other or further provlsmn upon the
subject clearly manifest the intenfion of congress to abol,wh such draw-
back. ~ But the act of October 1, 1890 declares i in sectlon 25—
“That where 1mported materials on which duties have been pald .are used in
the manufacture of articles manufactured or produced in the United States,
there shall be allowed, on the exportation of such articles, a drawback equal
in amount to the duties-phid'on the materials used, less 1 per centum of such
duties: provided that, when the articles exported are made in part from
domestic materials, the imported mat.erlals, or the parts of the arficles made
from such matenals, shall ‘8o appedr in the completed articles that the quan-
tity or measurement theréof may be ascertained: and prowded further, that
the drawback onany article allowed tnder existing law-shall be continued at
the rate héretn provideds that the'imported materials used in the.manufacture
or production of articles entitled to drawback of -customs duties when ex-
ported shall, in all cases where drawback.of duties paid.on such materials is
claimed, be identified, the quantity of sud\h materials used and the.amount of
duties paid thareon shall be ascertained, the facts of the manufacture or pro-
duction of such articles in the United States, and their exportation theréfrom,
shall be determined, and the drawback due thereon shall ‘be paid to the man-
ufacturer, producer, o exporter, to the agent of eithér,; or'to the person to
whom sugh manufacturer, producer, exporter, or agent shall in writing
order.such drawback paid, nnder such regulatlons as the secretary of the
treasury shall prescribe.” :~

It is up6n’ the true construction of this section that the decision in
the present case, in my opinion, hinges.

It is urged on the patt of the government that séction 25 deals ex-
clusively with drawbacks upon exports, and that the word “article” in
the second provmo “means and refers to an exported artigle, and to no
other.”: "An" analys1s of the section does not sustgin the contention.
The section provides in distinct terms for a drawbrack— First, on all ar-
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ticles wholly manufactured from imported materials and thereafter ex-
ported; second, for a drawback on all articles made partly from imported
materials and thereafter exported. This language, as said by plaintiff’s
counsel, covers every possible manufacture made in this country, whether
wholly, or partially only, of foreign materials, and thereafter exported.
These provisions are followed by the proviso that the drawback allowed
“under existing law on any article shall be continued at the rate herein
provided;” that is to say, the amount returned shall be that of the duty
paid, less 1 per centum. There could be no clearer recognition than is
here expressed of the fact that there were at the time of the passage of
the act of October 1, 1890, existing laws providing for drawbacks.
Among them, as has been seen, was the act of March 3, 1883, asamended
by that of June 19, 1886, giving a drawback on bituminous coal im-
ported into this country, and used on steam vessels of the United States.
This drawback was, therefore, by the express language of the second
proviso of section 25 of the act of October 1, 1890, continued, but at
the rate provided in that section, to wit, the amount of duty paid, less
1 per centum. This, it seems to me, is the natural and ordinary mean-
ing of plain language. There is not only no authority in the court to
interject by construction the word “exported,” as the attorney for the
government contends should be done, before the word “article” in the
proviso in question, but it would, in effect, be so to construe that proviso
as to make it apply to drawbacks on exported articles specifically pro-
vided for in the preceding clauses of the section; that is to say, to draw-
backs on articles manufactured in this country wholly or partially of
foreign materials and thereafter exported. The court is not at liberty
to say that congress meant by the words embodiéd in the proviso in
question to provide for the same drawbacks it had immediately before
made specific provision for; nor is it at liberty to hold that the legisla-
ture, in declaring “that the drawback on any article allowed under ex-
isting law shall be continued at the rate” specified in the section, did
not mean what its language naturally and plainly imports. It is true
that ordinarily the office of a proviso is to restrain or qualify some pre-
ceding matter, and will be so restricted in the absence of anything in its
terms, or in the subject it deals with, indicating an intention to give it
other and broader effect; but where, as in the present case, to restrict it
to the matter preceding it would, as has been shown, make it mean pre-
cisely the same thing as the clause to which it is appended, the language
employed should be given the natural and ordinary meaning it conveys
as an independent clause. “Like everything else, interpretation has its
limits, beyond which it cannot legitimately go. Where the legislative
meaning is plain, there is not only no occasion for rules to aid the inter-
pretation, but it is contrary to the rules to employ them. The judges
have simply to enforce the statute according to its obvious terms.”
Bish. Writ. Law, § 72; Thornley v. U, 8., 113 U. 8. 313, 5 Sup. Ct.
Rep. 491.
The laws existing at the time of the passage of the act of October 1,
1890, allowing drawbacks, were not uniform., In some cases the draw-
v.52F.n0.6—37
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back was fixed at the amount of duties paid, less 10 per cent.; in others
the deduction was 1 per cent.; and by the act of March 8, 1883, the fui-
amount of duty paid on bituminqus coal was allowed as a drawback
Rev. St. §§ 3017, 8026; 18 St. p. 840; 23 St. p. 57. By the second
Pproviso of secmon 25 of the act of October 1, 1890, the amount of draw-
back allowed is placed on all articles at a umform rate, with certain ex-
ceptions specmlly provided for elsewhere in the act, as, for example, in
paragraph 822,.(26 St. p. 588,).in relation to salt The provision of
the act of March 3, 1888, in regard to that article, was as follows:

“Salt in bags, sacks, barrels, and other packages. twelve cents per one bun-
dred pounds; in bulk, eight cents per one hundred pounds: provided, that ex-
porters of medts, whether packed or smoked, which have been cured in the
United States with imported salt, shall, upon satisfactor geproof under such
regulations as thesecretiry of: the ‘tredsury shall- prescribe, that such meuts
bave been cured with lmported salt, have:refunded to them from the treasury
the duties paid on the galt 80 used in euring such exported meats in amounts
not less than one, hundred dollars: and provided, further, that imported salt
in bond may be used i in, curing fish taken by vessels llcensed to engage in the
fisheries, and ifi curing’ "fish on the shores of the navigable waters of the United
States, under such reguiations as the secretary of the treasury shall prescribe;
and, up6n proof tnat thésalt'has been‘used for either of the purposes stated
in this proviso, the duties on the same shall be remitted.” 22 8t. p. 514.

By the act-of October'1, 1890, the order of the enactment is some-
what changed, but it is,’ in substance, the same, and-is as follows:

*Salt in bags. sacks, barrels, or other packages, twelve cents per ons hun-
dred pounds; in’ bulk, eight cents per.one hundred pounds: provided, that im-
ported salt in bond mdy be used in euring fish taken by vessels licensed to en-
gage in the fisheries, and.in curing fish on the shores of the navigable waters
of the United States, under such regulations as the secretary of the treasury
shall prescribe; and, upon proof that the salt has been used for either of the
purposes stated in thig proviso, the dutles on the samie shall be remitted: pro-
vided, further, that exporters of meats, whethet packed’ or smoked, which
have been cured in the United States with imported 8alt, shall, upon satis-
factory proof, under sueh regulations as the secretary.of the treasury shall
prescribe, that such meats have been cured with imported salt, have refunded
to them from the treasuxy the duties paid on the salt 80 used in curing such
expcérsted meats, in amounts not - less than one hundred dollars. » 26 St.
P. 5 '

Thls is cited on the part of the government ag illustrative of the method
‘adopted and pursued. by congress in the act of ‘October 1, 1890, when
providing for the retentlon of existing. drawback rights in respect to im-
ported articles passing into home ‘consumption, and not thereafter ex-
ported. The answer tp this is that in the case of the use of imported
salt from a bonded warehouse in ouring fish not exported, as permitted
by the first provision of the above-cited paragraph of the act of 1890,
there is a remission of dutles, not the allowance of a-drawback; which
latter necessarily implies the former payment of duty; and in the case
of the drawback permxtted by the'second provision of the paragraph on
imported salt used in curing meats aftetwards exported, the provision is
that there shall be refupded from the treasury the duties paid on the
salt so used in curing such exported meats, in amounts not less than
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$100. Tt is manifest that these provisions could not be brought within
the general language employéd in the second proviso of section 25 of the
act declaring that drawbacks allowed “under existing law on any article
shall be continued at the rate. herein provided;” that is to say, the
amount returned shall be that of the duty paid, less 1 per centum; -and
therefore a special provigion in relation to salt becanme a necessity.

Demurrer overruled, with leave to the defendant to answer w1th1n the
usual time,

Maring, Collector, v. PAcKHAM e al.

‘Mrouit Court of Appeals, Fourth Circuit. October 11, 1892.}
No. 14,

CusToMs DoTIES—CLASSIFICATION—CONSTRUCTION OF Laws—G1Ass BoTTLES.

Empty bottles and demijohns are not dutiable at 1 cent and 1% cents per pound,
according to size, under paragraph 103 of the tariff act.of October 1, 1890, when
such duties would amount to less than 40 per cent. ad valorom, but at 10 per cent.
ad jumlorem, under the proviso of paragraph 104. Smomow, District Judge, dis-
senting,

Appeal from the Circuit Court of the United States for the District of
Maryland.

This was an appeal by William M. Marine, collector of the port of
Baltimore, from the decision of the board of general appraisers, reversing
the action of the collector in levying certain duties on empty bottles and
demijohns. The decision of the appraisers was affirmed by the circuit
court, and the collector appealed. Reversed.

Wm. A. Maury, Asst. Atty. Gen., for appellant.

Wm. S. Thomas, (John L. Thomas, on the brief,) for appellees.

Before Gorr, Circuit Judge, and HucrEs and - SmMonToN, District
Judges.

Gorr, Circuit Judge. Packham, De Witt & Co., on December 6,
1890, imported into the port of Baltimore, from Hamburg, a lot of
empty bottles and demijohns, upon which duty was assessed by the
collector at the rate of 40 per centum ad valorem. Paragraphs 103 and,
104 of the “Act to reduce the revenue and equalize duties on imports,
and for other purposes,” approved October 1, 1890, under which the
collector acted, read as follows:

“(103) Green and colored, molded or pressed, and flint and lime glass bot-
tles, holding more than one pint, and demijohns and carboys, (covered or un-
covered,) and other molded or pressed, green or colored, and flint or lime
bottle glassware, not especially provided for in this act, one cent. per pound.
Green and colored, molded or pressed, and flint and lime glass bottles, and
vials holding not more than one pint, and not less than one quarter of a pint,
one and one h4lf cents per pound; if holding less than one fourth of a pmt,
fifty ceuts per gross.



