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MorrerT € al. v. City oF GOLDSBOROUGH.

. (Circult Court of Appeals, Fourth Qircuit. October 11, 1892.)
' ‘ No. 2L '

e

MUNICIPAL CORPORATIONS-—CONTRAOTS—ORBINANCES—BOND, :
' # city passed an ordinance authorizing certain persons to construct and operate
waterworks, giving them power to acquire the necessary land, and making certain
: re;guirément‘é as to purity of water, and' the repairing of gas pipes, sewers, and
bighways disturbed in Jaying the water pipes, . It was also provided that the gran-
. Yees might operate the waterworks for 20 years, unless the city bought them at a
" 'priee’ta-be fixed by agrebment or arbitration, -There was no money consideration,
.- and e bopd was required by the ordinance; but afterits passaga the eity required
. ?f;gnd wh}chz as given, was conditioned to be void if the grantees faithfully per-
drmed thelr Ycontract?d ¢ during the construction of said works,” Held, that the
- ordingnee:did not. constitpte a bindingicontract, and the failure of the grauntees to
construct or.begin the construction of the works did not render them liable on the
bond." 49 Fed. Rep. 218, roversed.. - - I ‘
It Brtorto-the Gir’cuit Court of the United States for thie Eastern. Dis-
trict of North Carolina, S o ‘
.. Adtion: by :the city of Goldsborough against John F, Moffett, Henry
- C. Hodgkins, and John V. Clarke, as principals, and Daniel G. Griffin
agtsurety, upon:a bond:givén to.seeure the performance of an alleged
cobtract(toiconsiruct waterworks.. . Jury waived, and. trial by the court.
Jullgmenit for. plaintiff, | 49 Fed. Rep. 213.  Defendants bring error.
Reversed.. . = - R R - o :
. 1iLowds Marshall, for plaintiffs in ertor, P
- P.:H:. Busbee, for defendant in error. o ‘ o
Before Boxp and Gorr, Circuit Judges, and Simonron, District Judge.
EETE EENOT ST : R .
Bonp, Circuit Judge:. This is a writ of error to the circuit court of
the United - States for the eastern district of North Carolina. The facts
presented; by the record, at least so far as it is necessary to state them
that the points raised by the writ of error may be understood, are these:
- The city of Goldsborough, having power so to do by its charter, did
on the 29th day of March, 1887, adopt an ordinance authorizing Mof-
fett, Hodgkins, and Clarke, citizens of the state of New York, to con-
struct, maintain, and operate waterworks to supply the city with water.
The style ‘of the: oxdinance is: “An ordinance authorizing Moffett, Hodg-
kins, and Glarke to.construct, maintain, and operate waterworks to sup-
" ply the city of Goldsboreugh, North Carolina, and its inhabitants with
water, and. defining. their: rights, duties, privileges, and powers.” The
first: seotion . gives. the grantees power to acquire the necessary land for
the purpese:-of the grant. The second provides for the purity of the
water. .- The-third, that in‘laying their pipes and mains they shall mot
unnecessarily obstruct any highway, shall repair any gas pipe or sewer
which they disturb, and leave the highwaysin as good condition as they
found them when they commenced to lay their pipes and mains. The
ordinance provided that the grantees might operate the waterworks for 20
years, unless within that tige the city bought them at a value to be as-
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certained by agreement or arbitration. Upon the passage of this ordi-
nance, the city required the grantees or licensees to give a bond (although
there is nothing in the ordinance requiring a bond) for the proper exer-
cise of the powers granted by the ordinance. A bond was given in the
words following:

“Know all men by these presents that we, Moffett, Hodgkms & Clarke, of
Watertown, N. Y., as principals, and Daniel G. Griffin, as smety. of Water-
town, are held and firmly bound unto the city of Goldsborough, N. C,, in the
sum of five thousand dollars, ($5,000,) to be paid to the city or its assigns, for
which, well and truly to be paid; we hereby jointly and severally bmd our-
selves.

. “Dated the. 7th day of June, 4. D, 1887.

“Whereas, the city of Goldsborough, N. C., did on the 29th day of March
A. D. 1887, adopt an ordinanee authorizing and empowering Moffett, Hodg-
kins & Clarke to construct, maintain, and operate waterworks to supply the
city of Goldsborough, N. C., and its mhabltants with water; and whereas, the
said ordihance was duly accepted by said Moffett, Hodgkins & Clarke; and
whereas, it was further required by said city that the said Moffett, Hodgkins
& Clarke give a bond in the sum. of five thousand dollars ($5,000) for the
faithful performance of their contract: Now, if the said Moffett, Hodgkins &
Clarke, or their assigns, do faithfully perform the terms of their contract dur-
ing the construction of said works, then this obligation to be void; otherwise
to remain in full force and virtue.

“MOFFETT, HODGEINS & CLARKE. [Seal.
“DANIEL G. GRIFFIN. Seal.|”

The cireuit court held that the ordinance above recited was a contract
on the part of the licensees, plaintiffs in error, to build and complete a
system of waterworks for the supply of that city by a specified time,
and that the bond above recited was a security given by the grantees
named in the ordinance for the performance of such contract.

This suit is brought upon the bond, and not upon any failure to ac-
cept or comply with the ordinance. There are five errors assigned in
the record, of which we think it necessary to consider but the first and
second, which embrace the above-recited rulings of the court. It will
be seen from the above statement of facts that there was no money
consideration which passed between the city of Goldsborough and its
licensees under the ordinance. There was no mutuality in the so-called
“contract.” The whole plant, when complete, was and remained the
property of the grantees.  If the city of Goldsborough found the works
successful after they were put in operation, it could purchase them at an
agreed valuation, or by an award of arbitrators, but the grantees in the
ordinance were under no obligation to let the plant remain longer than
it was remuneratlve, and could remove it at any time. But there was
no obhgatlop in the ordinance upon the grantees to give any bond what-
ever. The third section of itrequired the grantees to leave the streets
of the city in as good repair after their use as they found them. The
bond recited above, upon which this suit is brought, was apparently
executed to secure this desired end. It is a'bond without consideration,
and even in its language can only be construed to bmd the parties thereto
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in'a pénhlly of 85,000, that the grantees Quring the ‘construetion of ‘thi
waterworks will obey the ptodisions of the ordinance. As thé gratitees
never conétructed or attempted to'construct any waterworks under the
licensd given-them by the city ordinants, there hds been no breach of
the condition of the bond. We are of opinion that it Was error in the
circuit court of the éastern Histrict of North:Carolina to hold' that, by the
terms of the-otdinance of 'thé ‘¢ity of Goldsborough, the licensees therein
agreed to furnish' the city of’ Goldsbordiigh with waterworks by the 1st
day of Oftpher, 1887, and were bound, pursuant thereto, to construct
and operate waterworks for the use of that city; and that the court erred
in holding that the defendants below:violated the conditiohsof a certain
bond executed by them to'the plaintiff (below) wherein they agreed to
pay thd plaiatiff the sum of $5,000 in ‘¢dse they did not faithfully per-
form the térma of their contract during:the comstruction of waterworks
for the‘.ﬁ‘ié;if;_ti'ﬁ, . We thiak there was érror in these rulings, for which
the judgment, of the conrt; below should ibe reversed, and the suit dis-
missed, with:costs, and it-is so ordered.. Powd e
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OLWL:B et al. v. GILMORE.
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' No. 3,337.

. (Ctiroutt Court, D Magsuchusetts.  September 14,'1502.,

1, CONTRAOTS—PARTIES TO ACTIONS, et Lo o Co
on a contract between manu)facturers, by which, in consileration of the party
‘of the first part not using his'plant for 4 éértain purpose, the partias of the second
', part severally agree 10 pay him a percentage bn their sales, he may maintain an
action against one of them alone, where it is plain that each is holden only for his
own payment. LR R ’
2. MANUFAOTURYNG ‘CORPORATIONS—~ULTRA VIRE3—~LIMITING PRODUCTION.
A private manufacturing corporation stands on the same footing as an individuat
with respect to its power to-enter into confracts to limit production, for, as it owes
" nospecial duty to the publie, it can ordinarily limit or'omit the éxercise of its cor-
. i ; porate powers.,.. . ... ., . o : . -
8. CONTRAOTS—PUBLIO POLIQY—LIMITING MANUFACTURES,. ... C E
A cobtrdet between manufacturers, whereby the first ‘party agrees, in-consider-
ation of a percentage on the sales mada by the 'second party, not to use his plant for
the production of strap and T hinges for five years, the goatract to be void in case
the second party increase his facilitiés' for the production of such hinges, is void
a8 against public policy. ! R ST ST
4, BaAME—ENFOROEMENT--PARTIAL PERFORMANCE. ) AR Co
The contention of the first party t,ha,nias he had fully performed his promises, he
. could recover the pecuniary considera fon, even though the comtract was not en-
forceable whilé entirely 'executory, was without merit. I .

At Law. - Action by Henty W. Oliver and ‘others, constituting the
firm of Oliver Bros. & Phillips; against Edwin W.'Gilmore upon a con-

tract. -On demurrerito‘the declaration. Sustained.’



