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provements and. take the property, the complainants shall, for.90 days
after the .expiration of the defendant’s option, have the option to pay the
appraised value of the land, and' tipon the payment’thereof into the
registry of the court the defendant shall execute and, deljver to the com-
plainants, or deposit in.the.clerk’s office for them, a deed for said land,
and, failing so to do,, the decree shall operate to vest the legal title to
said; lands in the complainapts; that, if the defendant declines, to exer-
cise his option to pay the value. of the improvements and. take the prop-
erty within the.time specified, and the complainants decline to exercise
their option o pay the value of the land within the time specified, then,
upon. the motion of either the gaid -defendant or the. complainants, the
court will direct said ]and, with the improvements thereon, to be sold by
the master, after, giving the usual notice, to the highest bidder for cash
in hand, . The master shall make the purchaser a deed for the property,
which shall have the effect to vest .in the purchaser al]l the right, title,
estate, and interest of the said defendant and the complainants in-said
land and the improvements thereon, and said purchaser shall be let into
the possession of the same,. After paying costs of the suit, the remain-
ing proceeds,of the sale .of said land and improvements shall be paid
to the complaipants and the defendants in the proportion that the value
of the improvements bears o the value of the land. . S ;
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| Sm'rnu rel. Buﬁ,} .’me&ufe’r,:v. SeaBoarp & R. R. Co

' (Cireust Court, B. D. North, Carolina. September 20, 1892.)
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1. RarLroan CoMpANIES—TAXATION—CONTRACT. R
The charter of the Roanoke Rdilroad Company, granted in 1847, (Laws N, C.
- 184647, 0. 87,) provides in section 24 that all the property of the company shall be
. vested In the stockholders in proportion to their shares, and “the same shall be
' deemed persotial estate, and shall bé exempt from any public charge or tax what-
.., soever for the term of 15 years; and thereafter the legislature may impose a tax
. not exceeding 25 cents per annum. per share on each share of the capital stock
'+ whenever the annual profits thereof shall exceed six percent.” Section 38 requires
the president of the company to maka to. the legislaturean annual report of receipts
and expenditures, Held, thatthe right of the legislature to impose the charge did
not depend vtpon’'the taxing power, but upon the chartér' contract by which it
granted the-franchise; and that the tax was properiy payable by the corporation,
and not by the individual shareholders. . ( v
2, Siue—LiacHes." " o ' i R
-:As the right to the tax depended etitirely on contract, the fact thatthe statenever
., demanded any tax until 1891 did noy dehar it from then assessing the tax for each
o {far from ‘1868, from which time thé profits had eéxcedded 6 per cent. per annum.
-+ 1f laches could-be:imputable to the legislature in failing to make demand for so
long a time, it was excused by the fact that no report of the company’s business
" was ever-made, as required by section 88 of the charter, until ‘1889, '~ ~
8. SAME--E#FEOT OF :CONSOLIDATION. L LR Lo
.1.. '.The Roapoke Railroad lay entirely in North Caroclina, but terminated at Margai-
. ettsville, on the border of Virginia, At the same time there existed a Virginia cor-
11! poration, the Sedboard & Roanoke Company, owning & road’ lying mostly in that
state, but egtp«nding to Margarettsville. . In 1849 the legislatures of the two states
consolidated the two corporations, the North Carolina pct declaring (Laws 1848-49,
c. 88, §:12) that'the stockholders of the Beabdard & Roanoke Company were thereby
., constituted stockholders in the Roancke Company, with the same rights, powers,
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privileges, and franchises 4s'if'they had subscribed an equal amount in the Roan-
oke Company. = Held, that this act operated to increase the shares of che Roanoke
Company by all the shares of the $eaboard & Roanoke Company, and that the lat-
ter company became subject to the burden stipulated for in the charter of the.for-
* . mer, and was bound to pay the tax on all its sliares, irrespective of the proportion
- of its property lying in North Catolina, or of the citizenship of its stockholders.

At Law. 'Action by the state of North Carolina, on the relation of
Bain, public treasurer, to recover a tax alleged to be due from the Sea-
board & Roanoke Railroad Company. Judgment for plaintiff.

- Atty. Gen. Davidson, C. M. Busbee, F. H. Busbes, and Armistead Jones,
for plaintiff. - :
L. B, Watts and Batchelor & Devereuz, for defendant.

SEvMour, District Judge. This action was brought by the public
treasurer of North Carolina to recover certain taxes alleged by him to be
due by the defendant corporation under its acts of incorporation and
under chapter 323, § 38, of the Public Laws of North Carolina of 1891.
By the last-mentioned act, the general assembly imposed a tax upon de-
fendant company of 20 cents per annum upon each share of the capital
stock of the defendant for the years from 1862 to 1892, both inclusive.
The Seaboard & Roanoke Railroad Company is in North Carolina the
successor of the Roanoke Railroad Company, chartered in 1847, TLaws
N. C. 1846-47, c. 87. Section 24 of said chapter 87 contains the fol-
lowing provision: '

“All machines, wagons, vehicles, and carriages purchased, as aforesaid,
with the funds of the company, ete., and all the works of the said company
constructed or property acquired under the authority of this act, and all
profits which shall accrue from the same, shall be vested in the respective
stockholdeérs of the company forever, in proportion to their respective shares,
and the same shall be deemed personal.estate, and shall be exempt from any
publie charge or tax whatsoever for the term of fifteen years; and thereafter
the legislature may impose a tax not exceeding 25 cents per annum per share
on each share of the capital stock whenever the annual profits thereof shall
exceed six per cent.” :

At the time of the passage of this act the Roanoke Railroad Company
had an actual capital of $200,000, with the privilege of increasing the
same to $400,000; and its line of road extended from Weldon, N. C.,
to Margarettsville, in the same state, but on the borders of the state of
Virginia, a distance of a little less than 20 miles. At the same time,
there existed in Virginia a corporation owning a line of railroad from
Portsmouth, in that state, to Margarettsville, about 60 miles in length.
By the .act of 1848-49, ¢. 83, (Laws N. C.,) the stockholders of this
corporation, known as the Seaboard & Roanoke Railroad Company, were
constituted stockholders in the Roanoke Railroad Company. Section
12 of said act reads as follows:

“Sec.'12. Be it enacted by the general assembly of N. C.,” ete., “that, from
and after the time when this act shall take effect, the stockholders of the S.
& R. R. R. Co., a corporation incorporated by the legislature of Va. by an
act dated Feb., 1847, and other acts, be, and they are hereby, constituted
stockholders in the Roanoke R. R. Co., incorporated by the legislature of N.



452 FEDERAL REPORTER, vol. 52,

C. by act dated Jan. 15, 1847, with the same rights, powers, privileges, and
franchises as if they had subscribed an equal amount in the said Roanoke R.

R. Co.; and all tolls, franchises, rights, privileges, powers, and profits then or
at any time thereafter owned, dcquired, or enjoyed by the stockholders of said
Roancke R. R. Co. shall belong to the stockholders of the said 3. & R. R. Co.

in proportion to the number of shares by each of them owned; and, from and
after the time when this act shall take effect, all property owned, acquired, or
enjoyed by either of said corporations shall be taken to be the joint property
of the stockholders, for the time being, of the two corporations.”

The only other statutory provision necessary to be cons1dered is sec-
tion 88 of the first-cited act, the one chartering the Roanoke Railroad
Company. It reads as follows:

“Sec. 38. That it shall be the duty of the president of the said company on
the first week in December of each and every year to transmit to the general
assembly 3 correct statement of the receipts and expenditures of said com-
pany during the year preceding »

The case has been heard upon bill and answer, and certain admitted
facts. 'The material facts admitted are the following: (1) The com-
pany did not earn 6 per cent. for the years 1862 to 1865, inclusive.
(2) The number of shares in the consolidated company known as the
Seaboard ‘& Roanoke Railroad Company was from 1866 to 1868, inclu-
’s1ve 8, 682 shares; for 1869, 11,293 shares; for 1870, 12,314 shares,
for 1871 12,784 shares; for 1872 12,784 shares; for 1873 12,801
shares; for 1874 12,998 shares for 1875 13, 404 shares; for 1876
13,494 shares; for 1877 13,504 shares; for 1878 13,5604 shares; for
1879 12,996 shares; for 1880 12,996 shares, for 1881 13,013 shares,
for 1882 13,017 shares; for 1883 13,022 ghares; for 1884 13,028
shares; for 1885—1891 inclusiye, 13 029 shares, (3) Of this number
261 shares only are owned by citizens and residents of North Carolina.
- |(4) That no tax was ever imposed on the Seaboard & Roanoke Railroad
Company, under the provisions of its charter, until the one in question.
|(5) That the Seaboard & Roanoke Railroad Company never filed with
ithe legislature any report of its receipts and disbursements, as requlred'
by the charter, until November, 1889. (6) Since 1866 the company
has earned ‘upwards of 6 per cent. on'its shares.

- The contention of the defendant s (1) that the entire tax is in viola-
t1on .of the' contract with the state created by the charter of 1847; (2)
that, if defendant be liable at all for the tax, it is only liable for a pro
rata portlon thereof, proportionate to the amount of its mileage in North
Carolina; (3) that the tax, the right to levy which is reserved by the
charter of the Roanoke Railroad Company, is one on the stockholders
of fhe company, and can enly be levied on resident stockholders, and
tpon them, not for past years, but only for the year 1mmed1ately pre-
ceding the levying of the tax. -

It would be difficult, perhaps, to sustain the tax sued for as a prop-
erty tax, under the constitution of Nerth Carolina, or apart from its con-
tract character as a tax on the frdnchise of the road. Possibly the im-
position for which the state sues’ might ‘'be described as something due
the state, but not in the nature of a tax at all. The right of the state to
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collect the amount sued for does not grow out of its power to tax, but
out of its power to charge a price for the franchise granted by it. It is
not a tax on the property of the road or of the shareholders, because it

is not meagured by the value of the property or of the shares. It is an -

imposition annexed to the franchise as a royalty for the grant; the con-
tract price to be paid by the company or its shareholders for the fran-
chise granted to them. Bank of Commerce v. New York City, 2 Black,
620; Attorney General v. Bank, 4 Jones, Eq. 287. This being the na-
ture of the plaintiff’s right, no technical rules embarrass the questions
in the case. They all depend on the ordinary rules relating to the con-
struction of contracts. These questions are—First. Is the imposition
properly placed on the company, instead of the private stockholders?
Second. On what stock iz the 20 cents a share properly chargeable?
Third. For what years can it be charged?

1. The statute, (Acts 184647, ¢. 87, § 24,) after vesting the prop-
erty of the corporation in its stockholders, and declaring it personalty,
provides that “the same”—that is, the property of the corporation—
shall be exempt from any public charge for the term of 15 years, and
that thereafter the legislature may impose a tax “not exceeding twenty-
five cents per annum per share on each share of the capital stock when-
ever the annual profits thereof shall exceed six per cent.” It isevident,
in view of the above phraseology, and of the fact that the tax is upon the
privilege of the franchise, that it rests upon the company as a company,
and is properly chargeable upon the corporation. The rate of 25 cents
per share is mentioned to fix the amount of the charge, not the persons
from whom it is collectible.

9. No definite number of shares of stock is mentioned as the num-
ber which shall regulate the imposition upon the company. By the
original charter, the number of shares authorized was from 2,000 to
" 4,000. It is reasonable to suppose that, in fixing a compensation:for
the franchise to be paid as a rental during the entiré existence of the de-
fendant’s charter, it was contemplated that the amountto be paid should
increase as the capital of the company should increase, However that
may be, the contract is plain enough. The tax is upon each share of:
the capital stock. When the legislatures of Virginia and North Carolina
consolidated the Roanoke with the Seaboard & Roanoke Railroad, it
was expressly provided that the shares of the Roanoke Railroad should
be increased by the shares of the Seaboard & Roanoke Railroad Com-
pany. .The same act which gives the defendant immunity from all other
taxation than- that of 25 cents on each share of its stock places each
share of that stock in the condition of the shares of the original corpora-
tion. The Seaboard & Roanoke Railroad stands in the shoes of the
Roanoke Railroad Company, with its privileges and its contracts. The
legal effect of the act of 1849 is the same as if it expressly provided that
every share of the Seaboard & Roanoke Railroad should after the term
of 15 years be liable to the tax of 25 cents a share. No other effect can
be given to the whole act, and, in particular, no other construction can
result from the words, “the stockholders of the S. & R. R. R. Co. are
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hereby constituted stockholders in the ‘Roanoke:R. R. Co.” The num-
ber ‘of shares of the defendant comnpany-cannot be incréased without its
consent, but when increased by sbch. consent, the jproportional rate of

: compensation chargeable against the company ‘on’ account of the fran-

chige is increaged in.accordance: with the terms 6f the original charter.
The view which the court takes of'the impositioh sub lite disposes of the
contention-of defendant that the tax can be imposed only on the stock
of stockholders-residing in the state, or only on that proportion of the
stock which would equitabiy represent the one-fourth part of defendant’s
line which lies within the limits of North Carolina. ‘As has been said,
in substance, the tax is not upon the shares, but is only measured by the
number of the shares. It is not upon the property of defendant. It is
therefore immaterial where the shareholders reside, and what property
defendant owns in North Carolina. - The tax is a charge agreed upon be-
tween the parties,—the price put by the state upon the franchise pur-
chased by defendant, —and has naught to do with anything other than’
the contract itself.

. 8. The tax is collectible for every year since 1866. No time runs
against thestate. No possible presumption of payment exists. If laches
could be-attributable ‘to- the legislature in not demanding the 25 cents
for the years since 1866, as each year expired, under any state of cir-
cumstances, it.could not under the facts of this case, for it is admitted
that defendant never until 1889 made 'the report-of its receipts and dis-
bursements required by:its. charter, and which might have formed the
basig of the tax. ' Some weight would be due to the objection that a
past tax upon the stockholders of a corporation cannot be reasonably col-
lected of the corporation. ' In such case the tax is only collected of the
stockholdera through the corporation. The corporation can justly be
required to pay its stockholders’ taxes if it has funds of theirs, which it
can withhold:to the extent of the tax so paid, and not otherwise. The
profits of a corporation are supposed to be divided annually. The stock-
holders are a perpetnally changing body. But this tax is not one upon
the stockholders. It is one on the corporation itself. If it is said that
there is injustice in collecting now, after the lapse of 25 years, the tax
of 1866, when perhaps all the stock of defendant company has changed
owners gince that time, the answer is, first, the contract allows it; and,
second, each purchaser of stock bought his shares. with- the unpaid bur-
den of this charge resting on them.

The judgment of the court is that plaintiff recover the amount of the
tax according to the admlssmns in the pleadings and facts agreed and
costs,
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RicaTER v. ANcHOR REMEDY Co. -
(Cireuit Court, W. D. Pennsylvania. September 14, 1892.)

1. TrADE-MARK AT CoMMON Law—RiIeHTS OF FOREIGNERS.

" A foreigner engaged in manufacturing and selling medical preparations in his
own country, under a registered: trade-mark, has no common-law right to such
trade-mark in the United States, such as will enable him to claim the same, on
establishing a branch business here, as against a doméstic firm which had an
established business under a similar trade-mark, adopted in good faith, before he
had sold any goods in this country.

2. SAME—ABANDONMENT—REGISTRATION.

A foreigner who registers in this country a trade-mark consisting of “a red
anchor, in a white oval space or fleld, ” in connection with particular words, can-
not afterwards enlarge his rights, as against persons having in good faith an
established business undes the sym’bol of an anchor, by a new registration, claim-
ing broadly the use of the picture of an anchor, . .

. In Equity. Suit by F. Ad. Richter & Co. against the Anchor Rem-
edy Company for infringement of a trade-mark. Bill dismissed,

A. v, Briegsen, W. Bakewell, and W, L, Pierce, for complainant.

A. H. Clarke and Barton & Barton, for defendants.

Before Acueson, Circuit Judge, and Burrinaron, District Judge.

AcuEsoN, Circuit Judge. In the fall of 1887 the defendants, under
the name of the Anchor Remedy Company, engaged, and have since
continued, in business, at the city of Pittsburgh, as manufacturers and
vendors of proprietary medicines of their compounding, marking their
labels, wrappers, and bottles with their business name, and with the
representation of a black anchor, and designating their compounds
“Anchor Liniment,” “Anchor Rheumatic Remedy,” etc. In adopting
this name and symbol the defendants acted in good faith, believing such
use to be original with them. Theirlabels, wrappers, and packages have
been always distinctly marked “Prepared by the Anchor Remedy Com-
pany, Pittsburgh, Pa.” .. “Laboratory, corner Liberty and Fourth streets,
Pittsburgh, Pa.” The plaintiff, Dr. F. Ad. Richter, a citizen and resi-
dent of Germany, by his bill, filed November 13, 1890, seeks to re-
strain the defendants “from selling proprietary medicines having thereon
any labels, or wrapped in any wrappers, or contained in any bottles,
having printed, blown, or otherwise applied the word ‘Anchor,’ or the
pictorial representation of an. anchor, and from using the word ‘An-
chor’ as part of their firm name, or the pictorial representation of an
anchor in any connection whatsoever in their said business.” In effect,
the plaintiff claims an exclusive right to use in the United States the
word “Anchor,” and the symbol of an anchor, in connection with the
manufacture or sale of medical compounds.

The bill, which describes the plaintiff as “a citizen of the empire
of Germany, doing business as I, Ad. Richter & Co., in the city, county,
and state of New York,” sets forth that he has been engaged in the city
of New York, “for a number of years last past,” in the sale of proprietary
medicines manufactured at his factory; and that, about the year 1869,



