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not deem it necessary to pass upon this point, as we hold that, the will
of Mr, Toms created no enforceable trust in favor of the complainant,
whose bill is therefore dismissed, with costs to be taxed. A decree will
be entered accordingly.

NorrrERN Pac. R. Co. v. Crry oF Spoxaxe é al.
(Ctreuit Court, D. Washington, E. D. September 15, 1893.)
No, 115,

1. INJUNOTION—PRELIMINARY ORDER—QUESTIONS OF TITLE. :
+ A court of equity cannot; upon the hearing of anapplication for.a preliminary in-
junction in advance of the taking of evidence, decide questions of title adversely
& party, in possession of real estate, and the property should be protected from
injury by his opponent during the hearing of the controversy.
2. SaMr—CoNTRACT RiGETS—CITY ORDINANOR. ‘

. Acityclaimed the right to debtroy a wooden building because it was maintained
in deflanceof a city ordinance and in derogation of the terms of the permit granted
by the city for its erection. Held, that the city government had no power t0 en-

-+ force thé terms of the permit by destroying the building without process of law,
and & restraining order should not be vacated.

8. .8aMmE.. ‘ i Lo

.. An order restraining a city from preventing the erection of a new depot by a

' ‘railrosad ‘on the' site of an old one pendente lite gives the railroad too great an ad-
.- vantage while the title is in dispute, and should not be granted.

- In Equity. . Bill by Northern Pacific Railroad Company to restrain
the city of Spokane and others from destroying an existing depot, and
from, preventing the building of & new one. A preliminary restraining
order was granted. Heard on motion to vacate the order. Granted in

art. . ’ ‘ o
P Jo M. Ashton and Albert Allen, for plaintiff.

. Geo, Turner.and P. F. Quinn, for defendants.

Hanrorp, District Judge. The complainant, for the transaction of
ite freight business at the city of Spokane, has.in use a cheaply con-
strugted wooden warehouse, situated within the limits of its right of way.
Thisistructure was enly designed for temporary use, and was hastily built
immediately after, the. conflygration which occurred:on .the 4th of Au-

" gust, 1889, and is upon the site of the freight depot theretofore in use,

and. .which was consumed in said conflagration. There is a controversy
between the railroad company and the city of Spokane as to the title to
part. of the ground covered by said warehouse, the railroad company
claiming that ‘itg- title is perfect, and the city claiming that, by act of
the.railroad company, part of theground covered hy-it was dedicated
to:the public for a street; that it is .aniobstruction of a public street, and
therefore a nuisance, and on that ground the officers of the city pro-
pose to tear it down, and also to prevent the railroad company from
erecting a new freight depot . covering any part of the ground. within the
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limits of the alleged street. The object of this suit is to obtain a de-
cree which will determine the adverse claims of the parties respecting
the title to this piece of ground, and the complainant has made appli-
cation to the court for an injunction to prevent the defendants from
tearing down said temporary structure, and from interfering with the
erection of its proposed freight depot during the pendency of the suit.
Said application was, by an order of the judge of this district, set for
hearing on the 4th day of October, 1892, and at the same time a tempo-
rary restraining order was granted, forbidding the threatened destruc-
tion of said temporary warehouse and all interference by the defendants
with the complainant in its possession of said ground, or work in erect-
ing its proposed freight depot. The city of Spokane has moved to va-
cate said restraining order, on the ground that the same unjustly inter-
feres with the lawful exercise of its powers as a mumclpal corporation,
to the injury of the inhabitants of said city.

Whether the said officials have or have not lawful authority to enter
upon ground:in possession of the railroad company, and interfere with
the transaction of its business, by the summary destruction of the only
freight warehouse which it has in the city of Spokane, on the ground
that the same i8 an obstruction of a public street, is a question which
involves the determination of the issue between the parties as to the
title to said ground. On the part of the defendants it is insisted that
the judge has power to determine this issue upon the present hearing,
and that it'is his duty to do so; a similar contention has been made
before me several times, and I have, after patiently hearing and consid-
ering all arguments advanced, several times reiterated the opinion that
a judge cannot, upon the hearing of an application for a temporary in-
junction in advance of the taking of evidence, decide questions of title
adversely to & party in possession of real estate; and that such a party,
when claiming to have a law(ul right to the possession and use thereof,
and coming into a court of equity for the purpose of submitting for its
determination a disputed question as to his title and rights respecting
such property, is entitled to have the same protected from injury at the
hands of the adverse party during the time necessary for the hearing
and determination of the controversy by the court. I have heard and
given due ‘consideration’ to the able arguments made by counsel for de-
fendants in opposition to this rule, but my mind has become strengthened
in the belief that the rule is sound, and no sufficient reason appears for
not applying it in this case.

It is claimed that the city has a right to demolish said warchouse,
under the provisions of its fire limit ordinance, because the same is con-
structed of combustible material, and its existence is a menace to the
city. I would not be willing to restrain the officers of the city from en-
forcing its valid ordinances, and I may conclude, upon the final hear-
ing of this case, that the ordinance referred to does authorize the city to
destroy said building as proposed. Bul it is claimed on the part of the
complainant that this building was erected before the ordinance referred
to took effect, and therefore it is no violation of the ordinance to main-
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tain it. - The facts ag to.the time ‘when the building was constructed,
-and the datei jon.which the ordinance took effect, do net:clearly appear,
-ahd I.am in doubt-as to whether or.not this building.is one. for the re-
:moval of which the ordinance gives duthority; and it is my opinion that
‘the restraining order should. continue in so far as to forbid.the invasion
of the premiges.in the ¢omplainant’s possession, and the destruction of
‘property, ‘and interruption of its business, until the final hearing and
determination of:all the; questions-involved. .The city council of Spo-
-kane passed .a resolution before the erection of this bmilding, requiring
its.officers to prevent. the erection of wooden buildings within limits in-
-cluding the ground referred to, without a permit from the council; and
-to construct. this building & permit was obtained by the plaintiff from
-the council, upon an express promise, made by agents of the complainant,
that the same should not- be ‘maintained longer than nine months, and
that it should be removed at any time upon ten days’ notice that the
snid city government required it. This resolution and agreement, how-
-ever, are matters in the past; the resolution gives no color of authority
to destroy buildings for the construction of which a permit was obtained
from the council, and it ig not a part of the functions of the city gov-
.ernment to enforce the terms of an agresment by forcible measures with-
ont process of law, &s proposed in this instance.

- The purpose of a restraining order pendente lite, in all cases of this
nature, is to preserve property which is the subjeet of controversy, in its
-existing condition, until a final hearing and determination of the cause;
-and the order should be limited s0 as to simply presetve the status quo,
and should not, give either party an advantage by proceeding in the ac-

-quisition or-glteration of property, the right to which is disputed, while

the hands of -the other party are tied. I think, therefore, that the re-
Straining ‘order-heretofore granted goes too far, in thia: that it forbids
dnterference by the city government with the erection ‘of a building upon
a:site which is the subject of litigation, and in violation of an ordinance

:of the city requiring that, before commencing to erect the same, the
:plans and specifications for such building be submitted to inspection,
,and that a permit be obtained after the inspection.

. Therefore the order heretofore granted will be modified by eliminat-
mg 8o much of it as forbids the hindering or obstruction of the railroad
‘eompany in the erection of its proposed new freight, depot, and in all other
-respects it will be continued until the further order of the court.

!
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" CLEvELAND StonE Co. 0. WALLACE e al.
(Cireuit Cowrt, E. D. Michigam. - May 2, 1802)

No. 8,289,

1. TRADE-MARKS—INFRINGEMENT—EXCLUSIVE UsE~—SOYTIESTONES.

For 15 years prior to 1885 two companies used in common and made and sold cer-
tain patterns of scythestones. In 1876 they formed a pool, and for nine years sold
their manufactures under the same labels. In 1885 they united with others to form
a pool, all the members of which sold like patterns under like labels, In 1886
plaintiff company bought out one of the original companies, and it and the other
original company only continued to make and sell such labels till 1890, when plain-
tiff bought out the other original company. Held, that there had been no such in-
discriminate use of the patterns as would deprive plaintiff of its exclusive right.

2. SaME~EQUITABLE DEFENSE—QUALITY OF G0ODS:

It is not an equitable defense to an action to restrain infringement of trade-mark
that defendant’s wares are equal in quality to those of plaintiff.

8. SAME—MISREPRESENTATION OF MANUFACTURER. ’

The difference between scythe and whet stones made and sold by plaintiff under
the names of “Quinnebog,” “ Western Red Ends,” “Star,” “Diamond,” etc., con-
sisted mainly in patterns, size, and finish. Plaintiff’s circulars stated that the
various pattérns were made at “Willow Creek Quarry,” “Green Farm Quarry,”
ete., and “from selected Huron grit,” and “from the best blue Huron grit;” but
the context of the circulars showed that all were made at quarries in the same
city. Held, that the fact that all were made from the same quarries or rock for-
mation was not evidence of a material false statement, as the plaintiff had the
right to associate one trade-mark with a name arbitranlg given to a part of his
quarries, or to represent that the stones were made from “selected ” or from “best
blue Huron grit,” so long as he furnished -the same article and the same quality
demanded by the preference of his customers.

4, SAME—RELIEF FOR FRAUD. o :

‘Where it clearly appears that defendants have closely imitated plajntiff’s labels,
patterns, and style, and have done obvious damage to his business from the busi-
ness methods employed, plaintiff is entitled to relief on the ground of fraud, inde-
pendent]y of the validity of his trade-marks. .

In Equity: Bill by the Cleveland Stone Company against John E.
Wallace, Lee R. Wallace, William H. Wallace, and Margaret Wallace
to restrain infringement of trade-mark. Temporary injunction granted.

Elbridge F. Bacon, for complainant.

John D. Conely, for defendants.

Swan, District Judge. This is a motion for an injunction to restrdin
the defendants from the selling and offering for sale scythestones under
certain names and labels which are claimed by plaintiff as trade-marks.
The plaintiff is a corporation organized in 1886 under the laws of Ohio,
and since that date has been, and still is, engaged in the manufacture
of scythestones, whetstones, and grindstores. Its quarries and factories
are situate at and near Grindstone City, Mich. Upon its organization
in 1886 it purchased the quarries, factories, and plant at Grindstone
City, and the good will of Worthington & Sons, who had ecarried on
busginess there for 15 years or more. On the 28d of January, 1890,
plaintiff bought the quarries, plant, business, good will, and entire
property -of the Lake Huron Stone Company, at Grindstone City, where
the latter company had been quarrying and manufucturing grind and
gcythe stonessince 1869. The Lake Huron Stone Company and Worth-
ington & Sons, up to the time of said sales to complainant, had for



