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Tae CrATHAM,
Tae F. S. HaLL,
MarsH v, HALL,

(Circuit Cowrt of Appeals, Fourth Circuit. OUctober 11, 1892.)
' No. 23

L ADMIRALTY—APPEALS PROM DIsTRIOT TO CircurT COoURT—DOCRETING CAUSE—CIR-
cuiT COURT OF APPEALS. ‘
.- On an appeal in admiralty from a pro forma decree of the circuit court afirming
.. s decree of the district court, the circuit court of appeals will not dismiss the causa
' merely because it was not docketed in the circuit court at the next term thereof
.. beld in the district, when all other requirements rejating to appeals to the circuit
court were complied with. ) '
8 COLLISION—STEAM AND BAIL—ERROR IN EXTREMIS. - '
+i;  ‘The schooner-H., on ‘her way to Norfolk, going under safl up Elizabeth river
... 8t night, was about half a mile below Craney Island light, where the channel is
711,200 to 1,500 feet wide, when she sighted the ocean steamer C., coming down about
‘., opposite the light, 'The schooner was then about the western edge of the channel,
and the steamer about mid-channel, the general course of each vessel being about
& point off the port bow of the other. But the schooner was yawing with the wind
- . and sometimes showed one light and sometimes the other. The steamer show
only her red light, unti] the vessels were within 50 or 76 yards of each other, when
- both lights appeared. e lookout and master of the schooner, both experienced
seamen, became alarmed, put her wheel hard astarboard, ran two or three times
_her length, and collided with the steamer, which meantime had put her helm hard
aport, and backed her engines. Held, that the schooner’s change of course was an
. @rror-committed in extremis, and that the steamer was solely liable for failing to
observe the rule requiring steamers to keep out of the way of sailing vessels. 44
Fed. Rep. 884, afirmed. ’ '
8. BAME—RULES OF NAVIGATION.
The rule that a steamer must keep out.of the way of a sailing vessel requires, not
merely that she shall pass without striking, but that she shall give a wide berth,
" and, if she comes so near as to cause seamen of ordinary skill and courage to be-
lieve colligion inevitable, she is liable, even though the sailing vessel commits a
fault under the stress of fear. 44 Fed. Rep. 854, afiirmed.

_Appesl from the Circuit Court of the United States for the Eastern
District of Virginia. o .

* In Admiralty. Libel by J. W. Hall, owner of the schooner F. 8.
Hall, against the steamer Chatham, John S. Marsh, waster, for colli-
gion. Decree for libelant in the district court, which was affirmed pro
forma on appedl to the circuit court. The master of the Chatham ap-
peals. ~ Motion to dismiss appeal denied, and decree affirmed on the
therits. : ~ o ‘ ‘

" William W. Old, for appellant,

| " Robert M, Hughes, for appellee. v ‘
' "Before Boxp and Gorr, Circuit Judges, and SrmonToN, District Judge.

. S1MonTo, District Judge. Upon the call of this case the libelant (ap-
pellee) moved to dismiss thie appeal. His grounds are these: The
cause was heard at Norfolk, and tinal decree entered December 4, 1890;
notice of appeal, 10th December, 1890; appeal bond, 10th December,
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1890; record. certified 9th January, 1891. The session of the circuit
court next held in the district was at Alexandria, 4th January, 1891.
The cause was not docketed at that term, but at the term at Nor-
folk, beginning first Monday in May, 1891. Section 631, Rev. St.
U. 8., declares: “From all final decrees of a district court in admir-
plty * * * an appeal shall be allowed to the circuit court next
“to be held in such district. * * *" Thisg is imperative. U. 8.
v. Specie, 1 Woods, 14; Insurance Co. v. Younger, 2 Curt. 322, The
appellant observed the rules of the district court in his notice of ap-
peal and in giving the appeal bond. 2 Hughes, 596. The record
was not exactly in time, but this point appellee has waived. The
ground of dismissal is that the cause was not docketed at the term at
Alexandria. By a rule of the circuit court, promulgated 20th May,
1885, the appellant must file a copy of the record of the cause from the
dlstnct court in the circuit court before the next ensuing term of the cir-
cuit court which shall be held where the cause is pending. While ad-
mitting that the practice conforms to this rule, the appellee insists that
the rule is inoperative, because it contravenes the section of the Revised
Statutes. It is unnecessary to go into this question, as it has ceased to
be of any practical importance. Under any circumstances, we would
be unwilling to dismiss this appeal on grounds like this, as it really is
an appeal from the district .court to this court, the whole action of the
circuit court therein being pro forma. ~But we think that the case can
be retained. The appeal was duly entered, and security given, and
proper steps taken to prepare the record; so the appellee was not sur-
prised, or in any way injured. “The failure to prepare and deliver to
the circuit court the appeal and record in twenty days cannot pre-
vent the circuit court from entertaining the cause if, from any rea-
son, this is not done. The appeal, when once made, continues during
the whole of the next term of the circuit court, unless sooner dis-
missed by that court for want of prosecution or otherwise, in. ac¢cord-
ance with its own practice.” The 8. 8. Osborne, 105 U. 8. 450. No
motion to dismiss was made. The cause being, in contemplation of
law, in the circuit court, remained in that court, and was subject to its
order. The motion to dismiss the appeal is refused.

We consider the case on its merits. The libel is filed for a collls1on
in the Elizabeth river between the schooner John W. Hall and the
steamer Chatham. The schooner is 101 feet long, and 1£2 tons bur-
den. The Chatham, a seagoing steamship, is 285 feet long and 40 feet
béam, drawing 15 feet. - On the night of 4th October, 1889, the schooner
was on her way to Norfolk, under sail, up Elizabeth river, steering south
by east, about a half mile below Craney Island lighthouse. The general
direction of {he river is north and south. The channel is 1,200 or 1,500
feet wide. On each side of the channel there is sufficient depth of water
for several hundred feet for a vessel the draught of the schooner. When
the schooner was about the distance stated from Craney Island light, she
saw the steamship Chatham coming down the river about mid-channel,
at a speed of nine knots. - She had shown her green light when a little
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dbove the lighthouse;-but; after getting almost abrdast of it, she showed
het #éd, ight and centinued to do sa-until within 50.0r 75 yards of the
gchoouer. " Bach vessel had, the vthei:a:point—it may be, a.little less—
off her port:bow.  “WHhen thé steamship:got within 50 or 75 yards of the
schooner, the lookout on the schooner became alarmed, swears that he
saw. both of ‘her -lights,abandoned: his‘ post, and ran:aftto the wheel.
There he found the:master, under the impulse of similar fear, in the act:
of putting. the wheel hard astarboard. . The head of the gchooner was
quickly turned :from: her forwiier-course,'south by east, -with the wind
free to east. She ran about two or thtee of her lengths, and came into
collision with'the steamship. The. latter, as soon as she saw-the sheer
of theschooner, put her: helm hard aport, and backed her engines. This
threw her head to the east algo, and: the vessels came into collision, the
port' bow of the steamer with the starboard bow of the: schooner, the lat-
ter having been struck about the bluff of the bow. .

- The district court held the stearnship wholly in fault. Thls was af-
ﬁrmed pro forma by the circuit court.

‘The testimony in this case is exceedingly confusing and contradlctory.
The conclusion must be reached, not from the theories of, or even from
strict regard to the testimony, of the witnesses, but from"the controlling
factd of the case, and from the logic of events. The witnesges for the
libelant, with a single exception, put the schooner at the time of the
collision well to the westward of thechannel,  All concurthat the steam-.
ship was, a8 her dranght would require her to be, in the channél, say mid-
channeli - The s¢hooner. put: her wheel hard astarboard just. before col-
lision; crossed the channel almost at right angies, went a distance two
or-three times her length, and at the instant of collision, which occurred
in a very short interval; she was, as they say, several hundred feet to
the reastward ‘ of the channel ,—210 yards. Ev1dently this is all a mis-
take :
"The most pmbable theory is that the schooner was. prooeedmg to Nor-
folk either .just’' outside of or within the westérn edge of the channel.
The steamer was coming down the channel near mid-channel. The gen-

_eral:dourse of the two vessels was about.a point off the port bow of each

other., But as the master and people on the steamship say that the
schodner ‘sometimes: showed :one and sometimes another of her lights,
shé hust have béen: yawing under the action of the tide and wind, and
the relative course of the two vessels'at times was mitich less than a point.
Thé City of Truro, 35 Fed. Rep. 318. When they got within 50 or 75
yards:of each other the lookeut on the schooner became alarmed. He
galys that up tothat time he had only seen the red light, but then he saw
both the red and green. : Fearful of imminent collision, he ran back to
thi'whieel, and saw the master, who says that he witnessed the same
thing, in‘the'act of starboarding his whieel.. If this be true, the people
on: the schooner: had .reason for alarm. Naturally they felt that they
were in extremis, and acted accordingly:: As the schooner showed to the
steamer sometinres both her lights and then one light and then another,
making' her course in.some measure uncertain to her, this tended to
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make the course of the steamship uncertain to the schooner, especially
a8 the two vessels were only a point off. ' When' the steamshlp, there-
fore, allowed herself to come so near the schooner, she committed a grave
fault. Her master might reasonably have expected that the crew of the
schooner would be alarmed. He did not fear a collision himself, be-
cause he had control of his own vessel. But how could he answer for
them? 1If the channel were so narrow as to forbid him to get away from
the schooner, or if there had been any other vessel obstructing the river,
it would have made a great difference. The schooner was either to the
west of the channel, or on the edge of the channel. In either case the
steamer had the whole width of the channel to pass her. Even if we
put the schooner in mid-channel, the steamer would have had space
from 600 to 750 feet on each side of her. Yet the steamer selected a
course which, if no accident had happened, and each vessel had stead-
ily kept her course, would have carried her within 11 feet of the schooner.
There was no necessity for this proximity, which caused alarm on the
schooner, and led to her abrupt change of direction, The Carroll, 8
Wall, 805. The rule of havigation is imperative. ‘The steamer must
keep out of way of a sailing vessel. The Fuleon, 19 Wall, 76. This
does not mean, must pass her without striking. The steamer must keep
away. In'the language of Mr. Justice GRIER, it is her duty to keep
clear and give a wide berth to the sailing vessel. Haney v. Packet Co.,
28 How. 287.!

These rules of navigation are obhgatory upon vessels when approach-
ing each other from the time the necessity for precaution begins. They
continue to be applicable as the vessels approach each other, so long as
the means and- opportunity to avoid the danger remain. They do not
apply to a vessel required to keep her course after the approach is so
near that the collision is inevitable., = The Wenona, 19 Wall. 41. Ttis
not necessary that the collision be in fact and in the strict use of lan-
guage inevitable.. - But it is enough if the danger be such as to iaducea
seaman of ordinary skill and courage to conceive it to be inevitable.
Under the circumstances of this case, we think that the departure of the
schooner from the rule which required her to keep her course was an er-
ror, not a fault. The Carroll, supra. Her master was an experienced
searman, 16 years master of a vessel engaged in the coasting trade, and
comparatively a young man. The ‘lookout was a young man, with 12
years’ experience in navigation on these waters. It would seem as if all
the conditions required by Taney, C, J., in Haney v. Packet Co., 23
How. 287, are met in this case:

.3 Nore. The language of Dr. Lushington in The Colonig. 8 Notes of Cas. 13 is not
inappropriate here bearing in mind that a steamer is under obligation to do what &
sailing vessel going free should do. 8¢, John v. Paine, 10 How. §82. ‘‘The whole evi-
dence shows that it was the duty of The (olonia, with the wind free, to have
made certain of avolding the Susan. She did not do so, but kept her course until she -
was at 8o .short a distance as a cable and a half length, in the hope that the ves-
pels might pass each other. Now, it can never be allowed to a vessel to enter into
nice calculations of this kind which may be attended with some risk whilst it has
the power to adopt, long before the collision, measures. which would render it im-

ioissi le't' ‘sThe (,'oloma,. 3 Notea of Cas 13, note quoted by Marsden in Law of Col-

sions at Sea, 3
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“In.order to excuse an erroneous movement on the part of the sailing ves-
sel, the proximity of the steamboat, and. her course and speed, must be such
that a mariner of ordinary firmness and competent knowledge and skill would
deqtm it ‘necessary to alter his course to enable the vessel to pass in safety.
Bat, in order to justify this, the dangerous proximity must be produced alto-
gether by the steamboat.” -

, ’Ihe’ decree of the circuit court is affirmed, with interegt, the costs of
the appeal to be paid by the appellant. B

iy

Tae FuLpa.
Harpy ??-‘T‘HE FuLDA.
(District Court, . D. New Fork. July 20, 1893)

CoLLISION—F0G ~SPEED. : : :

.- .. Ih & fog so dense that a vessel cannot be distinguished more than five or six hun-
dred;feet distant, 10 knots or upward is not “moderate speed;” and a steamer mov-
iz‘;f at such rate off the Grand Banks, and which ran down and sank a fishing ves-
sel'at anchor, was held solely in fault for the collision on account of her speed, the
evidence showing that the fishing vessel was complying with the regulations as to
fog horn and bell, although these were not heard by the steamer, probably be-
cautgf of the noise of her own navigation at such speed in a rough sea and strong
wind. . . )

In Admiralty. Libel.fbr collision. Decree for libelant,
Coudert Bros., for libelant.
Shipman, Larocque & Choate, for claimants.

Brown, District Judge., On the 14th of July, 1888, at a few min-
utes: past:9 o’clock .in the morning, the steamship Fulda, length 420
feet, while proceeding on: a voyage from Bremmerhaven to New York,
came in collision, during a dense fog, with the libelant’s two-masted
schooner Jeune Edouard, at anchor on the Grand Banks, in latitude 44
deg. 45 min, north, and longitude 54 deg. 50 min, west. The wind
was strong from the southwest, and there was a considerable sea, with
& heavy ground swell, so that fishing was suspended. The schooner
was first seen by the lookout and by the officers on the bridge at about
the same time, estimated about 500 feet distant,.and-nearly straight
ahead, being a little on the starboard bow. The wheel was at once or-
dered hard astarboard and the steamer swung only about one-eighth of a.
point to port. Her stem, however, struck ‘and carried. away the bow-
sprit of thé.s&chooner, and as she went past, her anchor caught the
foreshrouids and dragged ‘the schooner some considerable’ distance,
knocking a hole in her bow and carrying away her foremast and main-
topmast, - Having got clear in the fog, the. steamer steamed around for
an hour or more, and not finding the schooner or hearing from her



