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CounTins— LaaptniTe oF BHERIFF—PayMENT 0F WARBANTS.,, | .. . L
_Under Code W. Va. c, 39, §§ 88,.39, a sheriff who refuses eitherto pay an order prop-
*  erly ibsued by the ‘county court, or, in the abbétive'of funds, to indorse thereon,
. “Presénted forpayment, I and sign the same,| is. tiable.on his official bond for:the
amouatof ghe order. = .. - - . N L
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" In Error to the Circuit Court of the United States for the-District of
West Virghttd, o oao o

- Action by ‘the state of West Virginid, to the use of the Society for
Savings, against Sand'eijSPuy]ock arid his'suretiés upon his official bond
ns shetiff of Wayne county. “Jury waived, and! causd' submitted on an
agreed statement ‘of facts, ' Judgment for plaintiff,  Defendants bring
error. - Affirmed. © o o 0
* Malcolm Jackson, for plaintiffs in error, T

' F. B. Enilow, for'deféendlant in error.”” - - U o
Before FuLLer, Circuit Justice, and Boxp and Gorr, Circuit Judges.

L

_. Boxp,, Cireuit Judgeé, ~ It appears from' the agreed statement of facts
in this case that the county court of Wayre cotinty, in the state of West
Virginia, on the 11th day of March, 1881, entered an order on its rec-
ords, which recited that it appeared froin g report of a special commissioner
appointed by a preceding county court that there was an indebtedness
which was created by the:late county court of Wayne county in ac-
cordance with the provisions of the road laws of West Virginia, then due
and unpaid, It forther recited that the levies for the.then coming
year would not be sufficient to pay such indebtedness and other ex-
penses for like purposes,; It then directed bonds of the county for $12,000,
with interest at the rate of 6 per cent., payable semiannually, to be
issued, and that these bonds and interest coupons should be a charge upon
‘the road levies of the respective districts of the county where the money
derived from the sale of the bonds was expended, for a term of 10 years,
when'the bonds were to_become due. On the 11th day of August, 1882,
the county court issued another order, similar to the ;’;Bove, ‘except that
it authorized the issue, of bonds to the value of $19,500. The defend-
ant in error, the Society for Savings, bought these bonds for their face
walue. The county court of Wayne county has paid the interest thereon
p to September, 1889, and one bond of $500. In payment of this in-
terest the connty court issued the orders sued on in this' case, and de-
livered the same to.the plaintiff below, who notified the sheriff of Wayne
county that itheld them, and présented the same for payment to him in
the summer of 1889, again Januaty 4, 1890, and again on May 18,
1890. The sheriff refused to pay the same in obedience to the order



SPURLOGCK . STATE OF WEST VIRQINIA, 383

of the coundy court, and refused to 1ndor3e thereony, “No' funds,” or the
date of presentatlbn A levy was made in 1889°t6 pay said orders, and
the levy was collected by the sheriff before January, 1891 The form
of the order from the county court of Wayne is this:’ :

“WayNe Counry, W. V4., J uly 2nd, 1889.
“The Sﬁenﬁ will pay to Society’ for Savings, or order, the sum of thirteen
bundred #nd six dollars and sixty-nine cents, allowed by special order, entered
on the 2nd.day of July, 1889, after deduecting therefrom' the amount of all
Btate, county and other taxes and levies in his hands for cellection against the
said Society for Savings. Third District Road Levy, 1889, with interest from
J uly lst, 1889, $1,306.69. . CHAPMAN ADEKINS, President.
7 *CHAPMAN FRY. Clerk.”

There -is no " allegation or. pretense that the sheriff had in- hlS hands
for collection any claims of the sfate -or. county against the Society
for Savings, which is a corporation of the state of Ohio. This i an
action ypon-the sheriff’s bond against Sanders Spurlock, the sheriff,
and the sureties on his bond, of which there are twenty-three. The
parties, by agreement in writing, waived 4 jury trial, and submitted the
cage to the eourt upon the agreed statement of facts.: The court found
for the plaintiff in the amount of the penalty of the bond, which was
to be released mpon the payment of §2,729, with mterest from the 24th
day of November, 1891, and. costs.

1 At the January term of 1891 the. county court of Wavne 1ssued an
order directing the sheriff not to pay the former orders of the court,
though the: money required to pay them ‘had been collected from' the
taxpayers of the varibus-districts, and wag in the sherif’s hands for that
purpose in 1889.

The errors assigned in the record are that the bonds upon whlch these
orders were issued to pay accrued interest were invalid because they
were issued in violation of section 8, art. 10, of the constitution of West
Virginia, whichrequires the questions respecting the issue of such obli-
gations to-be submitted toia vote of the people of the county, and that,
the bonds being invalid, the interest coupons are invalid “also; that it
was error for'the cirouit court of the district of West Virginia to hold
that any indebtedness for money had and received could be incurred by
the county of Wayne when it did not appear that the plaintiff purchased
the coupons from the county, or when there had been no submission to
* the vote of that county of the questions connected with such indebted-
ness, reguired by section 8, arts 10, of the constitution of West-Virginia;
and that it was the duty of the sheriff to respect the. order of Jan-
uary, 1891, forbidding himto pay the orders, the refusal to indorse or
pay ‘which- constltutes the cause of actlon agamst the- defendant Spur-
lock. -

~It is well to understand the legal position, under the laws of West
Virginia, of the county of Wayne, which issued the orders to the Society
for Savings, which took them in payment, and of the sheriff, Spurlock,
when they were presented to him for payment, and the remedy at hand
to which the Society for Savings might resort to compel payment. It
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ig the duty of the county court of Wayne county to ascertain from time
to time the 1ndebtedngss of the county and to make the levies. These
are, with the assessors’ books, delivered to the sheriff. for ceollection.
When this is done, upon the application of any creditor, the county
court issues a warranf in, his behalf upon the sheriff, requiring him to

' pay, tp bolder the.amount specified in the warrant or order The county

court, has no other mode of payment. . When this order has been issued,
no agtion will lie against the county court, except mandamus, to compel
its payment; unless the.order has ceased to be a subsisting liability, in
whieh case the county may be sued on the original cause of action.
Ratliff v. County Court, 88 W. Va. 94, 10 S. E. Rep. 28; Canby v.
Board, 19°'W. Va. 93.

. Thelaw of West Virginia, however, has not left its eréditors remediless.
Sections 38, 89, ¢. 89, Code W. Va., provide that no money shall be
paid out of the county treasury (the sheriff is the only treasurer) except
upon an-order signed : by the president and clerk of the county court.
Wthien an order is presented to the sheriff, and there are no funds to pay
the same, the person ientitled to receive the sum of money specified in
such order may require the sheriff to indorse thereon, or write across the
face“Presented for. payment,” and: sign; the. same, and  the order, if it
was due. at the time of presentment; shall be payable, with legal interest;
from the date of indorsement by the sheriff. . But'if the sheriff, havmg
funds to pay theiorder with, fails to.do so, when properly presented dur-
ing business hours by the person entitled to receive the same, he shall
be liable twith . his sureties to the person entitled to the money, for the
entire amount due thereon, with interest, and 10 per cent. on the amount
as damages,

The:money to:pay these orders had been. leviéd -by. the county court
of :Wayne-eounty, assessed by the county assessors upon the  property
liable for such tax,.and wag in the hands of the sheriff; 8purlock, who
could appropriate it to no other purpose but to payit.out upon such or-
ders:as the eounty court might draw against it. At the time these or-
ders were presénted to the sheriff there was .nothing for him to do but
to-indorse them as required by law, if he had.no funds, or to pay them
if ‘he had funds. The statement of facts agreed admits that he would
doneither. The plaintiff could have proceeded against the county court,
on the original cause of action, because of the order of the court-to the
sheriff directing him not to pay the orders, or against the sheriff on his
bond. : The latter course was followed; as provided for by the Code of
Weest Virginia, and no good. reason has been shown by either the sheriff
or the county court why the orders have not been paid. The sheriff
having chosen to violate his legal obligations, and to ignore the statutes
of the state of West Virginia prescribing his duties, there has been a
‘bréach .of his official bond, for which he and his sureties are liable, and
the judgment of the circuit court is affirmed, with. costs.
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. CLEVELAND Targer Co, e al. v. Unirep States Prexon Co. e al.

(Circuit Court, N. D. Ohio, W. D.. May 81, 1802.)
No. 1,045,

L PATENTS POR INVENTIONS—ANTICIPATION—MOTION ¥OR PRELIMINARY INJUNCTION-—
PLYING TARGETS.

Letters patent No. 225,261, issued March 9, 1880, to Orator F. Woodward, are for
& “new and useful improvement in compositions of matter for makmF molded ar-
ticles of manufacture, ” such as flowerpots, vases, cuspidores, etc. Flying targets
or “birds, ” though not specified by the patentee, were made in large numbers un-
der the patent. The composition consisted of gypsum androsin mixed under heat.
Held, on motion for a preliminary injunction against one manufacturing targets
from a like compound, that the patent was not anticipated by certain previous com-
pounds from which flying targets had never been made, and from which the pat-
entees never contemplated that they would be made.

8, BAME—MOTION FOR PRELIMINARY INJONCTION—ESTOPPEL.

In a suit for infringement of a patent, it appeared that defendant was formerly
in the employ of ccmplainant, and, while sustaining that relation, gave testimony
as an expert in its behalf supporting the validity of the patent, and, by actual pro-
cess of manufacture before the court, demonstrated the novelty and utility of the
invention, Held, on a motion for a préliminary injunction, that he was in no
position to deny the validity of the patent.

In Equity. Bill by the Cleveland Target Company and Orator F.
Woodward against the United States Pigeon Company and others for
infringement of a patent. On motion for a preliminary injunction.
Granted.

E, A. Angell, for complainants,

J..B. Fay, for respondents.

Ricxs, District Judge. The complainants file their bill in this case
to secure an adjudication as to the validity of the patent No. 225,261,
dated March 9, 1830, issued to Orator F. Woodward, of Le Roy, N. Y.,
and now ask for a preliminary injunction against the defendant, restrain-
ing it from the manufacture of flying targets or “birds,” which they claim
to be an infringement of the patent set forth in the bill. The patent
sued upon was before this court in the case of Peoria Target Co. v. Cleve-
lard Target Co., and its scope and utility were fully commented upon in
an opinion delivered on May 27, 1890, in that case. 47 Fed. Rep. 725.
The complainant in that case relied upon the validity of letters patent
No. 334,782, granted to Fred. Kimble, January 26, 1886, for a new and
useful improvement in making targets. One of the defenses set up in that
case was that the complainant’s patent was not novel; that neither the
process nor the article specified constituted & patentable invention; and
that a process for making a similar compound had been described in
a prior patent issued to Orator F. Woodward, in 1880. In the case
referred to the court, in referring to the complainant’s patent, said:

“The Woodward patent of March 9, 1880, was intended to produce a com.
position of matter which could be molded into various articles of fine texture,
glazed surface, very cheap and strong. The ingredients described were gyp-
sum and rosin, mixed under heat. The right to use pitch as a substitute for
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