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milling company: hefore; collecting ‘the price. - These findings are con-
clusive: agamst tbe plaintlﬁ’s in error upon their own version of the con-
tract. .. .

These views rendelz it; unnecesc;ary to further dlscuss the exceptions to
the giving and, refusing -of instructions. The exceptions relating to the
admission of the, letter dated May 12, 1884, written by the defendants
in error to the Bank. of Janesboro before the defendants purchased the
bank, are unavailing,. because the letter was withdrawn from the consid-
eration of the jury, and was not considered by the court. There is an
exception: to, the admission of parol proof of the contents of the written
paper or instrument given by Mr. Wall to the railroad company, relat-
ing to wheat delivered by.the railroad company to the milling company
without the written order of the plaintifis in error; ‘but the proper founda-
tion for the admission of parol, proof of the contents of the paper was
laid, by showing that the paper was lost, and could not. be found after
diligent search in the office. and places where it ought to be, and where
there was any reason to guppose it could be found.

..A separate examination of the numerous other exceptlons to the rul-
ing‘ of the court in admitting and rejecting evidence is not necessary, as
none of them: are of any general importance. They have all been exam-
ined very. carefully, and we are satisfied that none of them have any
merit, Finding no error in the record, the judgment below is affirmed.

: 'NEWPO‘RT NEWB & M. V. Co. v. Howe.
(cmuu Court of- Appeazs, Sizih Clroutt. October 4, 1892.)

Nozo

{, MABTER AND SERVANT~FELLOW BERVANTS—ENGINEER AND BRAKEMAN.

-A brakeman who is sent by the conductor;from the rear portion of a parted
train to signal the forward portion, of which the engineer is, by the rules of tha
‘company, the conduetor, is & fellow servant-of the engmeet, and cannot recover
.'from the company foran injury caused by the engineer’s negligence. Railroad

.. .Co. v. Andrews, 50 Fed. Rep. 728, 1 C. C. A. 638, followed.
2. BiME—RULE OF DECISION IN FEDERAL COURTS-—~STATE DECISIONS.

In the abisence of statites, the decision of the courts of Kentucky that a brake-
men and an engmeer are not fellow servants, 50 as to prevent recovery from the
company by the brakeman for the engmeer's negligence, since it i8'a construction
of the genéral contract of service, and not a rule of property. doss not ‘bind federal
courts when construing the.common law of Kentucky. .

0. SAmn—NEGLmENOE—PaomMuE CAvsE.
An engineer running back'at night in search of cars broken from his train owes
; no duty to keep a:sharplookout with respect to a brakeman who, being sent for-
. ward to signal hlm has gone to sleep upon the track; and the company is only
* chargeable with n¢, g igence ¢olistituting proximate cause lu case of want of care by
; the: engmeer after 1scoverinx the brakeman, ) X

In Error to the ercmt Gourt of the Umted States for the Dlstnct of

‘Kentucky. T AT
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- At Taw. Action by David C. Howe against the Newport News &
Mississippi Valley Company to Yecover damages for personal injuries.
Verdict and judgment for plaintiff. - Defendant brings error. Reversed

Statement by Tarr, Circuit Judge:

This was a writ of error to reverse a judgment for $5, 825 in favor of
David Howe against the Newport News & Mississippi Valley Company.
The defendant below was a corporation of the state of Connectlcut, oper-
ating a railroad in Kentucky, and Howe was a brakeman in its employ.
Howe based his right of action on the loss of his arm, caused, as he al-
leged, by the carelessness of an engineer of the company in operating an
engine. The facts are substantlally as follows: Howe was a brakeman
on a freight train runhing east from Lexington at night. A drawbar of
one of the gondola coal carg, of which the train was made up, pulled
out, and the train parted. The engine and the several cars in front of
the point of breaking ran on. Hughes, the conductor, and Howe were
on the caboose at the rear end of the train. On the forward part
were the rest of the train crew, consisting of the engineer, Kirsch,
the fireman, MéGuire, and a brakeman, Mann. By the rules of the
company applicable to such an emergency, the engineer became the con-
ductor of the forward portion of the train, and the trainmen thereon were
made subject to his orders. As soon as the conductor, Hughes, dis-
covered the accident, he sent forward Howe with a lantern to signal the
engine when it should return, and to give the engineer information as to
the whereabouts of the rear cars. Howe went forward several hundred
yards, sat down on the end of a tie; put his light down near him, and
went to sleep, with his'arm thrown over the rail. The engineer, after
running about five miles, discovered the parting; side-tracked the cars
still attached, and then started his engine and tender back to take up the
rest of the train. He had with him on the engine the fireman McGuire
and the brakeman Mann. The three were the only witnesses of what
occurred at the time of the accident. Mann testified on behalf of the
plaintiff that, when within a distance of between 100 and 200 feet from-
the point where Howe lay, he saw the reflection of the light from Howe’s
lamp. The night was very dark, and it was raining slightly. "As he
saw the light, he called to the engineer: “Look out! there they are;”
meaning the rear portion of the train. He looked again, and saw on
the other side of ‘the track from him an object which he took to be the
signaling brakeman, waiting to step on the engine. He crossed to the
engineer’s side, and then saw a prostrate man only 10 or 15 feet from
the approaching engine. He whistled through his teeth, giving what is
known as the “steady signal” for stopping at once. The engineer ap-
plied the air brakes, reversed his lever, and did all he could to stop.
Although he succeeded in bringing the engine to a standstill in 20 feet,
the back wheel ‘of the tender had passed over Howe’sarm, and cut it off,
McGuire testified that the engineer did not look out of the cab window,
and that without doing so he could not get a clear view of the track;
that the track was straight for 150 yards to where Howe lay, and that
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if the engmeer had looked out of the cab window he could have seen
Howe, and conld then have stopped the engine in time to avoid the ac-
cident. The engineer’s evidence contradicted that of Mann and McGuire.
A motion to direct a verdict for the defendant on this state of the facts
and the evidence, was denied by the court below. Error is assigned for
such denial.
W, A. Sudduth, (S’tone & Sudduth, on the brief,) for plaintiff in error.
- Matt. O’Dougherty, (Thos. F, Hargzs, on the brief,) for defendant in
error.
Before Brown, Circuit Justice, and Jacksox and Tarr, Circuit Judges.

T4.FT, Circuit Judge, (after stating the facts.) We think the motion to
dlrect a verdict for defendant should have been granted, and for two rea-
sons: First, because the engineer, who, it is claimed, caused the acci-
dent. by his neghgence, was & fellow servant of the plamtlﬂ' below; and,
second, because the negligence of the plaintiff contributed to cause the
injury of which he complains..

JFirgt. The principle that among the risks incident to the business of
the master which the servant, by his implied contract of service, assumes,
are those arising from the negligence of his fellow servants, provided
they have been selected with due prudence and care, was first sat1s-
factorily expounded in the leading case of Furwell v. Railroad Co.,
Mete. (Mass.) 49, by Chief Justice Skaw. It has been fully recogmzed
apd. followed by the supreme court of the United States. In Randall v.

ilroad Co., 109 TU. 8. 478, 8 Sup. Ct. Rep. 822, it was held that the
defendant railroad company was not responsible to & brakeman in its
employ, who, while switching his own engine and train, was struck by
another engine of the defendant, neghcrently operated by its engineer,
because the brakeman and the engineer were fellow servants, working
together at the same time and place, in pursuance of a common object,
to.wit, the moving of trains. An exception to the general rule was first
suggested, perhaps, by the decision of the case of Stevens v. Railroad, Co.,
20 Ohio, 415, and afterwards fully confirmed in the case of Railroad Co.
v, Keary, 3 Ohio St. 201. This exception has been recognized by the
gupreme court of the United States in the case of Railroad Co. v. Ross,
12 U. 8. 377, 6 Sup. Ct. Rep. 184, where it was held that, when an
engmeers injury resulted from the neghgence of the conductor of his
train, the negligent conductor was the representative of the company,
and. his negligence was its pegligence. The counsel for the defendant’
in error rely on the exception announced in the Ross Case to take the
case at bar out of the general rule.

It was decided by this court at the last term, in the case of Railr oad
C'a Vi Andrews, 50 Fed. Rep. 728, 1 C. C. A. 636, that the mere
fapt that the negligent employe was. of a higher grade than the in-

jyred servant did not prevent their being, fellow servants, within the gen-
ez;al rule, unless it also appeared that the injured servant was actually
subject to the orders of the negligent employe when the accident hap-
pened. It was accordingly held that a brakeman on one train, who was
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killed by the negligence of a condtictor of a colliding train, was a fellow
gervant of such conductor, and that the brakeman’s representatives had.
therefore no cause of action against the railroad company. It was held
that the facts brought the case within the Randall Case, rather than
the Ross Case, and that it was error in the court below to direct a ver-
dict for the plaintiff. We see no reason to question the correctness of
the conclusion or the reasoning of the court in the Andrews C’ase’ and it
remains only to apply them to the case at bar.

The breaking of the train, under the rules of the company, made the
engineer the pro tempore conductor of that part which still remained at-
tached to the engine, and required the trainmen to act accordingly.
With reference to the fireman, McGuire, and the head brakeman,
Mann, therefore, the engineer was a superior officer, entitled to their obe-
dienoce; and if, while the train was in two parts, the engineer’s negli-
gence had caused injury to either of them, he would have had his action
against the company under the doctrine of the Ross Case, already referred
to. But the plaintiff here was in the rear portion of the train, and
subject to the order of the conductor, Hughes. In obedxence to
Hughes' order, he went, forward to signal the returning engine, anid when
the accident happened, he should have been discharging a duty assigned
him by Hughes. Howe was not then acting under, nor was he subject
to, the engineer’s orders. - The case is exactly like the Andrews Case,
where. the brakeman of one train was mJured by the negligence of the
conductor of another. Howe and the engineer were fellow servants. and
the company is not liable to Howe, therefore, for the engineer’s negli-
gence.

It is suggested that, as the accident occurred in Kentucky, the deci-
sions of the court of appeals of Kentucky should be controlling. It is
held by that court that a brakeman and an engineer are not fellow serv-
ants, so as to prevent liability of the company to the brakeman for the
negligence of the engineer. Radroad Co. v. Brook's Adm'r, 83 Ky. 131;
Railroad Co. v. Moore, Id. 677. Were the question one of local law or
usage, the decision of which had become a rule of property in the
state, it would be our duty to regard the judgments of the Kentucky
court of appeals as authoritative and final. But the question who
are fellow servants, within the rule under consideration, is one of
the interpretation and construction of a general contract of service
according to the common law of ‘Kentucky. It is a question of general
jurisprudence, and is not local. A decision upon it could not, in
its nature, have become a rule of property. Upon questions of the
general common law of a state, the courts of the United States, ex-
ercising a jurisdiction concurrent with that of the state courts, are
vested with the constitutional power of rendermg and enforcing theit
independent judgment as to what the law is, even if this judgment is not
in accord with the conclusions of the ultlmabe tribunal of thestate whose
law they are administering. ~The supreme court of the United States,
speakmg by Mr. Justlce Story, laid down the principle in the case of
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Swift vi: Pyson;116. Pet. 1,185 ¥9; and ' at nearly every term since, that
court-hab' igd vecasion. to-veassert it. - Many of the authorities are col-
lated #h’the opinion:of Mr.'Justice BRADLEY in the ease. of Burgess v.
Seligiment|'#07 U, S. 20,342 Sup. Ct. Rep. 10..: Mr. Justice Mar-
THEWS, in' discudsing the subjedt in Smith v.-Alabama, 124 U. S. 465, 8
Sup. Ct.'Rep. 564, said at page 478,124 U. 8., and page 569, 8 Sup..
Ct. Rep.‘:‘ e o T Lo e e T .

“There is no common lawiof the United States in the sense.of a national
customary law, distinet from- the common law, of England: as-adopted by the
several:shates, each for itself, applied as its lg¢cal law, and subjeet to such al-
teration as may.be provided by its own statutes.; Wheaton v. Peters, 8 Pet.
591. A defermination in a given case. of what that Jaw is may be different
in a court of the United States from that which prevails in the judicial tribu-
nials of 4 particular state. ‘‘This drides from the cireamstance that the courts
of the United States, in-cases within' their jurisdictién, where they are called
upon {o administer the law ofi the state in which they sit, or by which the
transaction is-governed, exercise;an independent, though concurrent, jurisdic-
tion, and are requjred to ascertain and declarg the law according to their own
judgment. This is illustrated by the case of Reailroad. Co. v. Lockwood, 17
Wall. 357, wheré the common ‘law prevailing in thé'state of New York in ref-
erence’ to-the Hability ‘of comirion ‘cartfers for negligence received a different
interpretation frow: that placed upon it by the judicial tribunals of the state;
but the law as'applied was:noné/the:less the law of the state.”

The question who' are fellow servarts within ‘the general rule would
seem’ toqbfé;' ot Tess a question of general comnion law than the question
whether public policy forbids a'¢ommon cartier from ‘stipulating against
liability for his” own negligence,~—the point involved ih Railroad Co. v:
Lockwood, referred to by Mr. Justice MarTrEWS. In Bucher v. Chéshire
Raglroad Co.; 125 U.'S.'555,"8 Sup. Ct. Rép. 974, a statute punishing
any one traveling on Sunday by a fine ‘of $10,was' held  to-afford
a good defensé to an dction’ by one who, ‘whilé “traveling in violation
of the statuté, was 'injured by’ the .negligence of the défendant railroad
_cdmp'a'n“y,l‘On“the:' round that a long ling of decisions by the supreme
'}‘xd'iféial court of Dﬁé;;sach'u_setts_sufstaining the defense made this the local
f‘ ‘binding on the federal courts. But thére the state statute gave the
estion’'at isste & local color, which is not present in'the case at bar.

n'Randall v. Railroad Co.,'Y09 U. 8. 478, 3 Sup. Ct. Rep. 322, the
court declined to weigh thé cotiflicting views of the variots state courts
upon the limitations of the fellow-servant rule, but decidéd it as one of
general jurispriidence. The same is trye of the decision of this court in
the'case of Railroad Co. v. 4ndirews, supra. = T

) &ﬁfﬂough v. Railroad Co., 100 U. S.'218, the question Wwas whether the
ﬁefeii'lc]ant;comﬁéﬁy ‘¢duld escape liability, under the fellow-servant rule,
jfg}' gh injury réceived in Téxas, and Mr. Justice HARLAN spoke for the
supreme court, with refererice to the effect of state 'decisions upon the
Bubjéct, as follows 7T T T e 0
" “Qur attention has been called to two cases determined in the supreme court
of Texas, and which, it is’uijg'ed', 'égiéta’.m_ the prineiples announced in the court
below. ~After a'cdréful consideration’ '6f those cases, we are of opinion that

they do not necessarily conflict with the conclusions we have reached. Be
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this.as if mAay, the questions before ns, in the.absence of statutory reguiations
by the state in which the cause of action arose, depend upon principles of
general law, and in their determmdmou we are not required to follow the de-
cisions of the state courts » ‘ ,

The decision in the: Randal} Case and the subsequent one in the case of
Railway Co. v. Ross, 112 U. 8. 877, 5 Sup. Ct. Rep. 184, must, then,
control United States.courts in considering; similar cases in states where
the question is.one of common law, and is not controlled by statute.
‘There is no-statute in Kentucky which affects the subject. We are
bound, therefore, to hold:that by the common law of that state, under
the circnmstances as admitted by the plaintiff below, he and the engineer,
Kirsch, were fellow servants,.and that the company was not liable for an
injury to him caunsed by Ku‘sch’a negligence.

Second. We:are of the opinion that, on the evidence adduced, 11: was
the duty of the court below to have directed a verdict for the deferrd_ant
on the ground. of the plaintifi’s contributory negligence. In order that
s defendant shall be exonerated from liability by the plaintiffs- negli-
genee, .it must appear that ‘it was the proximate cause of the accident.
It need not be the sole proximate cause. - It is.enough if it concurs with
the defendant’s negligence to. produce the injury. = Plaintiff admits that,
with the knowledge that an engine was approaching, on a very dark
night, he lay down with his arm over the rail and went to sleep. Grosser
negligenee, more certain to result. in injury, can hardly be suggested.
It is eharged that the engineer was negligent in not sending out:-before
him his brakeman, in not signaling his return by whistling as:often as
he should, and in running at a higher speed than four miles an heur,~
-all, contrary to.the rules of the company. There was evidence tending
to show such negligénce, but it all was plainly concurrent with that of
the plaintiff, and therefore constitutes no ground. for recovery. The
counsel for the plaintiff below rely, however, on the conduct of the en-
gineer at the time of the accident in failing to stop the engine before
Howe was run over, as bringing the cage within the so-called exception
to the general rule of contributory negligence, according to which plain-
tiff’s negligence is no defense, if it appears that by the exercise.of due
care: the defendant might have avoided the consequences of plaintifi’s
negligence. | The exception obviously refers only to those cases where
-the negligence of the. plaintiff is not a proximate cause of his injury,
‘because, after the: fact of: plaintiff’s negligence, and with that as a cir-
cumstance or condition of the situation, defendant might then hy exer-
ercise of due eare avoid the injury.  In such cases, defendant’s negli-
gence in the chain of causes leading to the accident intervenes between
plaintiffs neghgence and the injury, and is, in law, the sole prox1mate
cause.

'Was there any. ‘substantial evidence which the court mlght have sub—
mltted to the jury for the applieation of this principle? It does not ap-
pear from the:evidence of any witness:that the engineer saw Howe upon
:the track until he receivéd from Mann the:“steady” signal to-stop,: Mec-
AGuire, the fireman, testified that on ac¢ount of the tender’s obstructing
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his view, the engineer could not have seen Howe upon the track unless
he had looked out of the cab window, and that he did not'do that.
The engineer testified that he did not see Howe until he was signaled
to stop, and Mann testified to nothing from which the contrary can be
inferred:”: Mann, the witness upon whosé evidence the plaintiff’s case
chiefly rests, admitted on the stand that, after he gave the signal to stop,
the'engineer.did all that could be done to stop the engine. It follows
that there! was no evidence to show any want of care on the engineer’s
part after he-becameaware of the peril to which Howe had exposed him-
gelf, The theory of counsel:for the plaintiff below is that, when Mann
saw the refledtion of Howe’s:light, and called to the engineer, “Look
out:] there they are,”. this was notice to the éngineer of Howe’s perilous
situation. We cannot agree with this view. Mann testified that he
meant by this remark to indicate to the engineer that they were approach-
ing the rear portion of the train,and the evidence of the engineeris that
he so understood it.. Mann:stated that when he first saw the light the
engine was between 100 and 200 feet from it; that, after calling to the
engineer, hé'looked again, and saw in the darkness an object which. -he
supposed ‘to ‘bei the form: ofla brakeman waiting to get on the engine.
It was not until he crossed the gangway of the engine, and the object
was not-more than 15. feet: away, that he saw it was a prostrate man.
Now there was nothing in.what Mann said to lead the engineer to. think
that anybody 'was in danger of being run over. Mann did not think
80.: -'Why should: the engineer have thought so? The peril which the
engineerifailed to use due care to avoid; as charged by the plaintiff, was
that of running over a sleeping man. Neither the nearness of the other
part:of the: irain nor the flash.of a light wonld or could suggest the pos-
sibility of such a:peril to the‘engineer, andihe had no other facts apon
‘which. to exercise his reasoning faculties. It would seem,: therefore,
that there was no evidence: tending to'show a want of due. care on the
part of the engineer in stoppiig the engine after he became aware of any
fact or facts from which he eould reasonably infer Howe’s peril.
Upon:the point, however; whether, if the engmeer had looked out,

e could 'have seen Howe’s perilous position in time to stop the engine

before striking him, the evidence is conflicting, and, if the point:is ma-~

terial to the case, it should have been submitted to the jury. It re-

mains to inquire, therefore; whether a failure of the engineer to see

_Howe on thé track in time to avoid the accident, when by looking out

he might have seen him, can be said-to be a legal cause of the accident.

If so, it is’ the sole proximate cause, and would render the company

liable.  When & man lies down to sleep.upon a railroad track at night,

-with full knowledge that:a train is soon to pass that way, does he there-

by impose upon the engineer the duty with respect to him of keeping a

Jookout, and ‘of discovering him upon' the frack? It is true that the

engineer owes! it to the pagsengers on the train, and to persons lawfully
upon the.track, to keep a lookout, in order to prevent injury: to them.
But that is bécause danger to such persons: is probable, and should

be looked for, fo be avoided: - One is bound to use one’s own so.as not
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to injure another. This duty, of course, is8 commensurate with the
reasonable probability that any particular use of one’s own will injure
another. Now there is no probability that a man will be asleep upon
the railroad track. While, therefore, an engineer who fails to keep a
sharp lookout upon the track is wanting in due care to passengers and
lawful travelers, because of the probability of danger to each from such
failure, such conduct is not a want of due care with respect to a man
asleep upon the track, because of the presumption upon which the en-
gmeer has a right to rely, that no one would be so grossly neghgent
in courting death, As there was no duty imposed upon the engi-
neer to look out for the sleeping man, there was no negligence in his
failing to'seée' Howe. "It would follow that the engineer’s failing to learn
the peril earlier was not a proximate cause of Howe’s injury.

As applied to a case like the present, thetefore, We believe the rule
relied on, by counsel for plaintiff below should be construed to mean
that the negllgence of the plaintiff will be no defense if the defenidant,
after he knew, the peril of the plaintiff, did not use due care to avoid it.
This view.seems to be sustained by authority and by.several eminent
text writers.' ' 2 Thomp. Neg. p. 1157 ; Cooley, Torts, § 674; O’ Keefe v.
Railroad Co., 82 Towa, 467; Yarnall v. Railroad Co., 75 Mo. 575; Den-
man v. Radroad Co., 26 Minn, 857, 4 N. W. Rep. 605 Button v. Rail-
road Co., 18 N. Y, 248 259.

:In Coasting Co. v. Tolson 139 U. 8. 551, 11 Sup. Ct. .Rep. 633, ‘the
plaintiff’s foot was crushed between the tlmbers of a wharf by the de-
fendant’s'teamer’s striking -the wharf with undue force. The defense
was plaintiff’s contributory negligence. The court told the jury that, if
the defendant’s agents might have avoided the consequence of plamtlﬁ”
negligence by due care, it was no defense. To the objection that this
rule: was -nat-applicable to the circumstances, the supreme court an-
swered that it was, because there was evidence to show that the defend-
ant’s. agents knew where the plaintiff was standing, and that undue force
in striking the wharf would result in his injury. This would seem to
show that, in the opinion of the supreme court, knowledge of the plain-
tiff’s peril was required to make the rule applicable. .

In O’Kegfe v. Railroad Co., supra, a man lay down at night on the
defendant’s track in a state of intoxication. He was there run over by
an engine which had no headlight. The court charged the jury that he
could not, under these circumstances, recover, “ unless they found that
defendant or its agents had knowledge that he was thus lying, in time to
prevent the acmdent or could have known, with the evercise of ordinary cau-
tion.” The judgment of plaintiff was reversed on the ground that the
italicized clause was error. .

In Yarnall v. Railroad Co., supra, the plaintiff’s intestate. lay intoxi-
cated upon the track, and 1t was held that the railway company could
only be held for such neghgence causing the accident as occurred after
its agents became aware of plaintifi’s exposed condition.

In Button v. Railroad Co., supra, plaintiff lay down at night in a state
of intoxication on a street car track, and was run over. The court be-

v.52F.no.4—24
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Yohv ehid to the jury that the defendants were liable unless the: negligence
ofi the deceased direotLyJ contributed to the injury, and a verdict followed
for the: plmnnﬁ‘ The case:was’ reversed HARRIS, Je saymg of the plain-
hﬂ'Q o B i iy P i v

~ I 10 his . senses, as ba must rl:»e presumed to hd.Ve beem he’cuurted hls own
destructlon. ;Under these;circumstan¢es, he must be regarded as having co-
operated with the defendants to produce his death. Unless the jury could .be
made to believe that, after the deceased was discovered, the, defendants by
reasqnabie care could have avoided the fatal résult, they were hot liable.”

In Demman v. Rm,lroad Co., m,pra the plamtxff went, to sleep on the
de‘fqndant’s track, and was severely injured by a passing train, In hold-
ing that.the: plaintiff.could, not recover, the supreme court of Minnesota
used the following language: .

{;“The only. negligence-upon the pa.rt of defendant’s employes upon the train,
whlcp pge plaintiff argues:that the evidence tends to establish, is evidence go-
ing to show that the track at the platé of the accident, and for 4 long distance
on élther gide of such place. was level and straight, 'so that'an abjecgno larger
than & man's Hat eould be seen for four or five bundred yards| and that.there-
fore the em!ployes were ‘negligent in mot observing -the defendant. In out
opinion, this i8:no evidence whatever of negligence on the part of the defend-
ant:in #-case,of this kind. . The plamtiff bad no right. whatever to sit or lie
down’ upg p‘the track, or. near enongh to. it to be within, reach ‘of a passing
train, and go to sleep. ' If hé saw it to do' 80, 'He took the ,1‘1815 upon himself.
The defendant owed him no duty excepf, that of exercismg due diligence to
avoid injuring him after discovering that he was there. If the defendant's
employes 4n:charge ofithe train had neglected to watcl the track, and so had
failed: ito-observe seme ohistruction. by which the train. was thrown from the
track, and, as.@ cqngmaqnepce. a. passenger was inj jured; the case, unless some
excuse,. agpeared. might w el e one ip which the defendant would be liable
to the | er for negli The teason would be because the defendant
owed t enger a duty, the néglett 'of which-had Occasaoned the injury.

‘But, fdt the ‘réasons fore given, the *plainmff occuples a posmon entxrely
different from that of & ‘passenger. Yoo i

"The fotégoing is, in our’ opinion, & correct statement ‘of the law govem—
ing the present case. 'We are awdre that there'are many cases, which
are colleéted in ‘Bhedrman & Redfield’s work on Negligenc, (4th Ed. §
99, note,) in which the rule is thus expressed: The defendant is lia-

'ble 1n‘§pite of plamtlff’s negligénce, if, after he discovers, or ought by

due care to discover, plaintifi’s peril, he might by the use of due care
avoid the consequences of plaintif’s négligence, atid doesnot do so; The
‘due care with' respect to discovering plaintiff’s negligence depends upon

‘the rélation 'of' the patties. In' a case like thé present, where, in. our

view, there’ is no duty on the part of ‘defendant to discover: plainitiff’s
peril, thé'sdditionsl dlavse adds rothing to the effeet of the rule, but
implies a duty which, as we have found, does'not exist.

The retult s that: on two grounds the court below should have dx-

irected ‘#vetdict 'fot the ‘defenidant, and: the refusal to do so ‘was error
‘which reqm‘res us to reVerse t,he Judgmbnt and order a new trial.
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8r. Louts, I, M. & S. Ry. Co. v. NEEDHAM. '
(Cireuit Court of Appeals, Bighth, Clreuit. October 3, 1892.)

No. 106.

¢

1. Dearr BY WRONGFUL AOT—WHhHo May Suve—“HEeIrs AT Law?” DEPINED.
The widow and all other persons entitled under the Arkansas statutes toshare in
.the distribution of the personal estate of persons dying intestate are “heirs at
. "law,” within the meaning of Mansf. Dig. Ark. §§ 5225, 5226, giving a right of action
" to the heirs at law (if there be no personal representatives) of any person whose
death is caused by the wrongful act, neglect, or default of another.

2. SAME—NEURSSARY PARTIES, ;

Mansf. Dig. Ark. §§ 5225, 5228, give only one right of action against the person or
corporation whose wrongful act, neglect, or default causes the death of anotlier;
and when the widow brings such action she must join all persons having an inter-
est in the subject thereof, including a half-brother, who i entitled to a 'share of
the damages recovered, though he suffered no direct pecuniary loss. This rule is
not changed by section 4988, which provides that every action must be brought in
the name of the real party in interest.

8. SAME—MEASURE OF DAMAGES—INSTRUCTIONS.

In an action by a widow for wrongful death of her husband under Mansf. Dig.
Ark, §§.5225, 226, it is error to positively instruct the jury to measure the plain-
tiff’s damages by a mathematical calculation based upon the yielding power of
money when invested in an annuity; for, while it is proper for the jury to consider
this method of investment, they should not be confined thereto, but may consider
other safe investments, such as government bonds, real-estate mortgages, ete., and
in case they find difficulty in reaching a conclusion 'by any mathematical calcula-
tion. they are authorized to:estimate the damages by their own good sense and
sound judgment. ‘

4. BaME. ' ‘

It appearing that the widow was 20 years old and her husband 22 at the time of
his death, and that his wages up to that time had been entirely consumed in the
exgen‘ses of his household, it was error to charge that, in case the jury believed the
widow’s expectancy of life was greater than her husband’s, they should add to the
amount, required to purchase the ,annuity the present value of any property she
would probably Have received from her husband as dower if he had ot been
‘killed, for the realization of any sum as dower depended on too many contingen-
cies, such as life and death, health, divorce, birth and rearing of children, )

5. SAME--ERRONEOUS INSTRUOTIONS—CURATIVE CHARGE. .
Where, in an action for wrongful death, the court, at plaintiff’s request, erro-
- -neously gives positive directions for .ascertaining the damages by certain mathe-
matical calculations, the error. is not cured by the subsequent statement of the
court on’ its own motion that in the end the whole matter of damages is left en-
tirely to the sound judgment of the jury as to what is proper under all the eircum-
stances. . .

In Error to the Circuit Court of the United States for the Eastern
District of Arkansas. -

Action by Mrs. D. L. Needham against the St. Louis, Iron Moun-
tain & Southern Railway Company to recover for the death of her hus-
band. Verdict and judgment for plaintiff. Defendant brings error.
Reversed. - ! ' o

Statement by Sanporw, Circuit Judge:

This is a writ of error to reverse a judgment against the plaintiff in
error for its negligence in causing the death of the husband of the de-
fendant in: error, who was the plaintiff below, and will hereafter be so
designated. .. The statute of Arkansas under which this action was
‘brought reads as follows: , o : T



