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- Tee Mmvwie C. Tavror.
TuE F. H. WiE.
MoRraAN ¢ al. v Tae Mixnie C. TAvLoR.
QUINLAN. ¢t al. v. THE F. H. Wi,

(District Court, 8. D. New York. July 18, 1892.)

1. CoLListIoN—SAILING VRSSEL AND Tow—CROssiNG COURSES—WHEN DUTY TO ABAN-
DON RieBT oF Way. ’

The tug Wise, with two barges, one behind the other, in tow on a hawser, was
proceeding along a channel in Vineyard sound by night, bound east, Some 200 to
600 feet off on her starboard hand, sailing free, and drawing ahead of the tow, was
a sailing vessel. The schooner Minnie C, Taylor, bound west, was beating across
the channel, and was on the starboard bowof the Wise. It was the statutory duty,
of the Taylor, in that situation, to keep her course, and of the sailing vessel and
the tug te'avoid her. The sailing vessel went across the bows of the Taylor, which
always held her course, until she struck the hawser between the tug and the for-
ward barge, and was then run into and cut down by that boat. The court found
that the infention of the sailing vessel to cross the bows of the Taylor became evi-
dent to the latter when she was 800 feat from the line of the tug and tow, and had
ample room to tack. © Held, that in such situation, with the sailing vessel crossing
her bows, and the tow almost directly abead, and ample time for herself to have
1glone about, it was the duty of the Taylor, though she had the right of way, to

ave tacked, and that the pilot of the Wise was justified in thinking that the Tay-
lor would do 80; but that, when the actual course and intention of the Taylor not
to tack became evident, the fug should have slackened hér hawser, as she had
abundant opportunity to do, and permitted the Taylor to cross it. Held, therefore,
that both vessels were in fault, and the damages should be divided.
2, SALVAGE~AID RENDERED VESSEL IN COLLISION BY COLLIDING VESSEL.

After the collision the tug towed the schooner into' port. Held, that the tug,

being partly in fault for the collision, could not maintain an action for salvage.

In Admiralty. = Libel for salvage. Cross libel for damage by colli-
sion.

Benedict & Benedict, for the Minnie C. Taylor.

Carpenter & Mosher, for the F. H. Wise.

Brown, District Judge. The above actions grew out of a collision
which took place at about 2.A. M. of May 8, 1892, in Vineyard sound,
between barge No. 55, ini tow of the steam tug F. H. Wise, and the
schooner Minnie C. Taylor, by which the schooner was seriously dam-
aged. After the collision the schooner was towed by the tug into Vine-
yard haven. The owners ‘of:the tug, claiming that the collision was
caused solely by the fault of the schooner, filed the libel first above
named for salvage compensation for their aid to the schooner after col-
lision. The cross libel was filed to recover damages to the schooner, on
the contention that the collision was caused solely by the fault of the
tug. If the latter contention is correct, the libel for salvage cannot be
sustained. s

The place of collision was in the channel way between Squash meadow
and Hedge fence, a passags less than three fourths of a mile in width,
as bounded by the range of the red light from Nobska point on the
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north, and by the red range of the West Chop light on the south. The
tug was bound east, going along the northerly side of the channel way
near the red range of the Nobska point light, and heading about south-
east by east. She had in tow barge No. 55 astern on a hawser of 125
fathoms, and another barge astern of the latter upon a hawser of from
80 to 100 fathoms. The schooner Taylor was bound from St. Johns to
New York, with a cargo of lumber. The wind was north northwest,
and a good sailing breege.  The schooner was 108 feet long, with three
masts and three jibs. All her lower sails were set, and both she and
the tug were making about four knots an hour. Not long before the
collision the schooner had come about from her starboard tack, close
hauled, and heading about northeast by east; that is, at right angles
with the course of the tug and tow. The night was clear, with moon-
light; and the schooner and her course were recognized by the pilot of
the Wise, by her sails, at a sufficient distance without distinguishing
her hghts

There is some confusion in the testimony as to the position of the
vessels when seen by each other.. I have no doubt, however, that the
schooner was geen when at least a quarter of a mile distant from the
line of the tug and tow, at which time, computing backwards from the
collision, the plotting of the nav1gat10n will show that the schooner
must have borne about two and one half points forward of the tug’s
‘beam, '~ At the same time another schooner, bound eastward, with the
'wind free, was going between the line of the tug and the schooner par-
allel with the tug, and ‘about one third faster than the latter, as I find
by computation from' the'evidence of the tug’s witnesses. “When the
'l‘aylor was first seen, the .other schooner had already passed, or was
passing, barge No. 55, and was drawing up towards the tug on a course
distant.from her, acoordmg to the estimates of the different witresses,
from 200 to 600 feet. .

By the ordinary rule of havigation it was the duty of the tug and
tow, and of the other schooner, which had the wind free, to kcep out
of the way of the Taylor. The mate of the Taylor, who was in charge
of her navigation; testifies that he expected both of them to turn to. star-
board and go under his: stern. But the other schooner was at a suffi-
cient distance, and had sufficient speed, to keep out of the. way of the
Taylor by going ahead of her, and did so; and the tug and tow, so long
‘as the parallel schooner kept on her. course, could not turn to starboard,
since that would involve ¢ollision with the latter.. . The Taylor, on the
other hand, was bound, as respects the other schooner, to hold her
course until the risk of collision with the latter was over; and it is con-
tended thdt. when that risk was past, shé was too near the line of the
tug and:tow te tack without coming into collision with the barge. She
accordingly kept her course as above stated, without change, and as the
evidence shows, ran within 75 feet of the barge till she brought up
against:the. hawser; and her speed being checked thereby, the barge
capie np and struck the schooner at her main chams about 60 feet from
her stem. . .
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The above circumstances constitute, it is evident, a case of peculiar
circumstances. But these circumstances were palpable and open to the
observation of both vessels alike. Either, by the use of reasonable en-
deavors, might, as it seems to me, easily have avoided this collision,
and both, therefore, are in fault.

1. The schooner ought, under the circumstances, to have tacked and
come about when the determination of the other schooner to go ahead
of her was perfectly assured, if there was room for her to do so; and
that there was room I have not the least doubt. - The design and course
of the other schooner were, as I find, perfectly evident when the Taylor
was at least 800 feet from the line of the tug and tow. That allowed an
ample space for the schooner to come about and avoid collision.

That the Taylor had this room is easily deducible from the evidence.

The concurrent testimony, both of the tug and of the schooner, shows
that the other schooner must have been from 400 to 500 feet to south-
ward of the tug. The mate estimated the distance at 500 or 600 feet;
the master and the officers of the Wise, at half that distance. But the
facts of the navigation furnish the best evidence. For the Taylor was
just coming up under the stern of the other schooner when the master
and pilot of the Wise saw that she was not going to tack, and, there-
fore, starboarded and slowed. At this time the other schooner was just
lapping the stern of the Wise, which then bore a little on the Taylor’s
starboard bow. When the master of the Taylor came on deck, he says
he was right astern of the other schooner, about half way across her
and from one to two lengths distant. The line of the Taylor’s course,
therefore, at the time when her ‘bow had come up even with the stern
of the other schooner, say 100 feet distant, was about 200 feet asterniof
the tug, which agrees with the master’s estimate. As the Taylor went
within less than 100 feet of barge 55, which was 750 feet astern of thie
Wise, ‘it follows that: the barge moved from 400 to’ 500 feet, while:the
Taylor was passing from:the line of the other schooner to that of the:tug
and tow; and as the Taylor was going at least as fast as the barge, the
other schooner must have been at least 400 or 500 feet from the line of
the tug and tow. But the intention of the other schooner to cross-ahead
of the Taylor must have been perfectly evident to the' Taylor from the
time when she had come within 300 feet of the line of the Taylor’s
course, showing no change. - Assuming that.the other schooner was of
the same size as the Taylor, that is, 165 feet over all, she must there-
fore, have traveled about 570 feet from that time till the bow of -the
Taylor was astern of her; and the Taylor must have sailed in the same
interval about 400 feet.. Adding this to the distance of the other
schooner from the line of the tow, it follows that the Taylor was free to
tack, if she chose, when from 800 to 900 feet distant from the line of
the tow, and more than 1,200 feet distant diagonally from the barge.
If, to make agsurance doubly sure, the Taylor had waited until the
other gchooner was within 100 feet of the line of her course, the Taylor
would have been about 300 feet to the southward of the schooner; 4. e.,
from 700 to 800 feet to the southward of the tug and tow.
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‘In that -situation it was the duty;of the Taylor to tack; because:there
was gmple room:for her to do so. The tug was right ahead of her, and
therd was no other probable way ofiavaiding collision, exc¢ept by taking
the chance of running: overithe -hawser, an experiment which a sailing
vessel should not resort to on her own responsibility except in extremis.
The tug had-given no signal suggesting o cross the hawser; nor had she
stopped; and stopping was a:hecessary precaution if the schooner was to
cross. - The tug had been expecting.the schooner would tack, because
she could doso and wus: near the northerly line of the. channel. - The
schooner’s cortinuance on’ her course. was, therefore,-a deliberate and
unnecessary riunning inte; dapger, iin. the face of evident peril, when she
had abundant: means of aveiding.it by tacking. . A radius of 700 feet is
much more space than: isinecessary for a schooner only 108 feet long to
tack in. Otherwise there would be little beating in the East river.
The mate testified she wanted “three or four lengths,”~“500 or 600
feet.” Threedengths would be:buti324 feet. When the master came
on deck ‘he asked the mite why he had hot tacked,i. e., before; and
the latter -replied, “on acebunt of -the schiooner.” : But it is noticeable
that even then; when: the available distance for tacking had been dimin-
ished by almostione half, the.mate asked the captain’if he should put
the wheel down,: « This would indicate that the mate thought tacking
was possible even then, as the master and pilot of the Wise test1fy it

- was. The captam ordered him to keep his course.

The mate’s knowledge of the rules as to the meaning of a tow’s hghts
was defective; and ‘I doubt whether he recognized,: as he ought to
have recognized, that the bargé was in'tow of the Wise, until the other
schooner had passed the Taylor; and it was then that he first called the
master. Even'!at that time had the wheel been put hard astarboard,
the Taylor must hdve gone astern of the barge; and if she did not wholly
clear, the most that could -have:resulted would havé been, I think, a
harmless sagging of the schooner .upon the hawser between the two
barges. He'had no nght to run blmdly upon a dangerous course, when
a safe tack was eagy.

It is evident; however, that: the master expected to run over the for-
ward hawser, and took his chances:of clearing it rather than tack at that
time. He; no doubt, miscaleulated entirely as to what part of the haw-
ser he would' cross.  Had he crossed it near the middle, where he says
he went, he would, no doubt, have ‘cleared it. - But instead of going
mxdwav, as he m1ght have done by porting his helm he went S0 near
the barge as to'encounter the hawser.

-The channel in which these vessels were moving resembled a river
niore than thé open sea. The tug and tow were proceeding, in effect,
near the bank; represented. hiéere by the red range of the Nobska point
light; and there was no real occagion for the schooner to cross ‘that line.
In the ordinary-course of navigation she would have speedily tacked.
In such a situation it was but reasonable in the tug to assume that the
Taylor would tack as soon as she was frée to do so, just as in proceed-
ing near the river bank a tug thus incumbered by a long tow, would not
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expect a schooner to insist on crossing her course merely to run a length
or two nearer the river gshore. .

2. In the circumstances of th1s case I do not think it was reasonably
incumbent on the pilot of the tug to stop and allow the boats to huddle
together, simply to give the schooner a chance to cross his course if she
should choose to do so, instead of tacking at about the place where she
would naturally be expected. to tack, prov1ded the tug took care to give
the schooner the chance to cross a perfectly slack hawser, if she insisted
on crossing his line. The tug had the right, I think, to perform her
duty of keeping out of the way by either stoppmg ear]y enough to let
the schooner go ahead, or by stopping later, in geason to give a safe ¢ourse
across a slack hawser. I 'think the tug could have stopped in time to
+ allow the schooner to go ahead of the tug, if she wished. But without
passing upon the question of her duty to do so under such circamstan-
ces, I think the tug must be held to blame for not stopping sooner, or
casting off her hawser, when the actual intention and course of the Tay-
lor not to tack were perceived, in order that the manifest danger from
the hawser might be avoided by letting it all drop to the bottom. The
schooner’s intention to cross the hawser instead of tacking was evident
in abundant time either to slacken it thoroughly, or to cast off. The
evidence of the tug is, that she did stop her engine before collision so as
to slacken the hawser to some extent. But the evidence of the pilot
shows that the Taylor was then very near the hawser. A small interval
after stopping would have been enough to allow the barge to run up so
that the hawser would have dropped nearly perpendicularly from her
stem, instead of running out ahead considerably as it evidently did.
The greatest depth of water there was only from 10 to 14 fathoms, so
that a short stop would have brought the whole hawser down to'the bot-
tom.

In the case of The Galileo, 28 Fed. Rep. 469, the tug was held in
fault, on appeal, in the circuit court, for not having stopped sooner and
cast off the hawser of the tow, although the tug had the right of way,
and the other steamer, (which was in the situation of barge 55,) had
given her a signal assuring the tug that she would keep out of the way
Tn this respect I cannot distinguish the present case from that of The
Galileo, except that in the present case the duty of the tug was much
plainer and stronger, because the primary duty to keep out of the way
was upon the tug, and the schooner had given no assurance that she
would keep out of the way, and was evidently proceeding to cross the
hawser.

Both vessels being, therefore, in fault, the libel for salvage is dismissed;
and the owners of the schooner are entitled to recover one half their dam-
ages, which, if not agreed upon, may be determined by a reference.
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TaE Rosg CuLxIiN,
Tae A. C. NICKERSON,
Eiprivee v. THE Rose Curxrv.

CuLkiN ». Tug A. C. NICKERSON.
(District Court, 8. D. New York. July 22, 1302.)

1. Cé):)i.rs'xon—s-mm AND BAn~WHEN SAILING VESSEL T0 AvOID SizaMER—RULE

The ordinary rule that a steamer must avoid a sailing vessel presupposes an abil-
ity to keep. away, and a relative freedom of motion in the steamer as respects
the’ smling vessel,  When these conditions are mainly reversed, the exceptional
case:arisgs that is provided for by rule 24, Accordingly, where a tug with a tow
was croasing the mouth of the North river, diagonally, at the rate of about two

" miled an hour, and a sailing vessel came down the river before a strong gale at the
rate of g Q])]out. ten miles, held, that it was the duty of the sailing vessel seasonably
to sha qourse 80 as to avoid the tug. The sailing vessel having at first luffed

" to go'dstern of ‘the tow, and then paid off again, when close up, in an attempt to
cross the bows of the tug, and the latter not being able to do anything thereafter
to. keep out of way, held, thaﬁ the salhng vessel was solely liable. for the collision
which éfisued.

2, meu'rton OF - Lxmer—-SUnnmnnn oF VEsSEL~—PREVIOUS Smrum'rxon FOR
VALUE‘—INTERMEDIATE VoragES, WHEN No. BaRr.

" The ving of a'stipulatioh for the value of a vessel, on libel in collision, is no bar

" t0 a subsbguent proceeding in limitation of liability, nor any bar to the surrender
of .the vessel herself in that proceeding; and though the vessel may have made
several short'voyages after the giving of such stipulation, and before the sur-
render, she may still be surrendered in exoneration of liubility, provided her value
has not in the mean time become impaired, and the circumstances show that no
wmver of. t.he nght of surrender was intended. Foreign authorities considered.

In Admualty Libel by Albert B. Eldmdge owner of the steam tug
A C. Nickerson, against the schdonger Rose Culkin, for collision. Cross
libel by Catharine A. Culkin, owner of the Culkin, acralnst the Nickerson.
Immediately after the ﬁhng of the libel agamst the Culkin, her owner
gave a stipulation for $3,500 as the agreed value of the vessel and there-
after repaired and used her in voyages between New York and Rocka-
way. Subsequently her owner filed a petition for llmltatlon of liability,
and offered: to'surrender the vessel.. -

- Carpenter & Mosher, for Nlckerson. , :

Alemnder d’c Ash for the ROSe Culkm and petltloner.

BROWN, »Dlstnct Judge. Between 3:30 and 4 p. M. of October 27,
1891, as:the schooner “Rose Culkin” bound down the bay from the Erie
Railroad dock at Jersey City, was approaching Ellis island, she came in
collision with the steam tug Nickerson, striking with her stem the port
side of the tug' at an angle of from five:to eight points. Both received
damages, for'which the above:libel-and cross-libel. were filed.  The wind
was blowing such a gale from the northwest, or west northwest, that a
lighter came down to the westward of the schooner sailing under bare
poles. The schooner was light, about 74 feet long, and sailing under a
Jjib, foresail and two reefed mainsail, and she was going through the
water at the rate of about 10 knots, or against the flood tide about 8



