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Top et al. v. Kextucky Uston Ry. Co. ¢ al., (RossEr et al.,
Interveners.)

(Circuit Court of Appeals, Stxth Cirewit. October 4, 1892.)
Nos. 22, 29,

1. MEoEANIOS' LiENs—LABOR CONTRACTORS—KENTUCKY STATUTES.

Contractors supplying laborers and teams for the construction and repair of a
railroad, being paid for the same by the day, and either party having the right to
stop work at the end of any day, are not “laborers” or “employes” within the
terms of Act Ky, March 20, 1876, which, among other things, gives a lien for work
done and materials furnished in keeping the road a going concern, but must rely
on the contractors® act of March 27, 1888, which gives & lien in favor of persons
“furnishing labor or materials for the construction or improvement” of any rail-
road, canal, or other public improvement.

2 BaMp—MATERIAL MEKN. : T

Where supplies, suitable either for the construction of the unfinished part of a

. railroad or the carrying on of the finished part, are furnished without any contract
as to how they shall be used, the material man has a lien under the act of 1876 for
the part-actually used in operating the railroad, and another lien under the-con-
tractors’.act for the part actually used for construction and repairs; but where he
has lost the lien under the latter act because of a failure to file his statement within
60 days, the burden of proof is on him to show what part of the supplies was-ac-
tually i1sed for the operation of the road. T

8. MorTGAGES~FORECLOSURE—INTERVENERS—PERSONAL JUDGMENTS. .

Where the mortgageeés of an insolvent railway apply for the appointment of a
receiver and the sale of the property, and material men intervene by petition,
claiming a superior lien, the failure to give the claimants persomal judgments for
thetr respective debts against the railway is not erroneous.

Appeals from the Circuit Court of the United States for the District
of Kentucky. ‘
In Equity. Bill by J. Kennedy Tod & Co., the Central Trust Com-
pany of New York, and the Columbia Finance & Trust Company against
.the Kentucky Union Railway Company and others for the appointment
of a receiver, foreclosure of mortgages, and sale of the property. Ros-
ser & Coleman intervened by petition, claiming a superior lien as labor-
ers and material men. A demurrer to the petition was sustained.
Thereupon the petitioners appealed, their cause being numbered 22.
W. & A. C. Semple, Fairbank, Morse & Co., and Andrew Cowan & Co.
appeal from a decree confirming the. master’s report, which disallowed
most of the appellants’ claims, and overruling exceptions thereto, their
cause being numbered 29. Affirmed in both cases.
Stone & Sudduth, Dodd & Dodd, A. Barnett, and Thos. C. Bell, for ap-
pellants.
Humphrey & Davie and Si. John Boyle, for appellees.
Before: Brown, Circuit Justice, and JacksoN and Tarr, Circuit
Judges. '

JacksoN, Circuit- Judge. The questions presented for decision in
these cases relate to the respective rights and priorities of different lien
claimants upon the property of the Kentucky Union Railway Company,
which. was chartered under the laws of Kentucky to construct, own, and
operate a designated line of railway in said state, about 100 miles in
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length. Prior to 1883 about 15 miles of its road was completed and in
operation. - In-etder fo raise: funds-with which: to dxtend its lifie east-
wardly and westwardly from: the compléted portion, said railway com-
pany, on July 2, 1888, executed a mortgage or trust deed upon its prop-
erty thentowned and thereafter to be atquired to:the Central Trust Com-
pany of New York, to secure an issue of $3,000,000 first mortgage bonds.
Said mortgage was executed tnder authority duly conferred, and was
properly recorded. The bonds secured. thereby were issued and used
forthe purposes ‘of ‘the company. - Thereafter, on July 1; 1890, said
_railway company executed a second mortgage on'the same properties to
the Columbia. Finance & Trust Company to secure a further issue of
‘81,800,000 of its bonds. ' This mortgage was also duly executed and
-recorded, and -the bonds thersby secured were issued and used by the
company. J. Kennedy Tod & Co. subsequently advanced the company
872,500, under an agreement that said sum should be secured by $140,-
000 of said second mortgage bonds, which were to_be delivered to said
firm as collateral security.for said advance, with interest from January
6, 1891. The' company failed o' comply with its ptomise to deliver
said collateral secutity, and in February, 1891, said J. Kennedy Tod &
Co., in connection with said mortgagees, the Central Triist 'Cmnp'a'njy of
New.York apd Columbis Finance & Trust Company, filed their bill in
-the circait.court. for the district of Kentucky against said railway com-
pany, alleging'that.it 'had becomd and was entirely ingolvert; that di-
vers persons, whose names were unknown to complainants, claimed

" mechanics’ liens.upon all or a portion-of the company’s property, which

they threatened to enforce, and which, if enforced in separate proceed-
ings, would cauge a severariee and disintegration of thé gailroad line, ete.;
-and praying that the court would appoint a receiver of said .company’s
railway, property, assets, etc.; that it.would foreclose said mortgages,
and sellsaid railway, with its properties and franchises, as.an entirety,
and ‘apply. the proceeds to the satisfaction of the debt due complainants,
J. Kennedy. Tod. & Co., and . the. debts secured. by said meortgages, to-
_gether with .other lien debts, according to theirrespective priorities. A
receiver was appointed, and a reference was directedito a special master
.totake proof.and report upon “claims against said railway company in-
.curred - for, ‘materials and supplies furnished it for: its -ordinary opera-
tion.” There was also a general order made in ‘relation to intervening
petitions.. v . . 1 ‘ o T N ST

The appellants Rosser & Coleman intervened by petition, and asserted
claims as laborers and employes of 'said ‘company te-the amount of $2,-
:806.86, which ithey contended. constituted a liess npon the company’s
property prior and superior to that of the debts due to and representéd
by the complainants. They allege in their original petition and the
amendimentstheteto that from about March .5, 1890, until about April
14, 1890, théy. performed work ‘and labor in construttion and repair of
the railway colnpany’s road, on seétions 74, 75, and 76 thereof, in Lee
county, Ky., under.a contract which-was in substance ds follows: That,
having intheir:employ. certain laborers, and owning carts; teams, and
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tools suitable for the purpose, the railway company agreed to employ
them, with their said laborers, tools, and teams, by the day, to do work
on the aforesaid sections of its road, under the direction and control of
its engineer; that they were to be paid certain sums per day for foremen,
for laborers, and for teams, consisting of carts and mules, and 10 per
cent. additionpal on the amount of said daily sums for the use of their
tools, and for their superintendence of the work and hands, and be reim-
bursed the cost of powder necessary to be used in the work; that either
party had the right to stop said work at the end of any day; that while
the employment continued petitioners paid their said hands or laborers.
It is then alleged that under this contract the railway company became
indebted to petitioners in the sum of $2,806.68, for which it on October
15, 1890, executed to them its promissory note due at four months,
which petitioners thereafter indorsed and negotiated to the Clay City
National Bank, and pt its maturity were required to take up, the maker
having failed to pay the same. Petitioners claimed that under said con-
tract they were laborers and employes of the railway company, and as
such were entitled to a lien upon its property and the proceeds thereof
for the amount due them, which was prior and superior to complain-
antg’. Their petition was demurred to on the ground that it presented
no case entitling them to the lien claimed. This demurrer was sus-
tained, and the petition dismissed. From this judgment said peti-
tioners have appealed.

Their contention for a lien,is based on an act of the legislature of Ken-
tucky approved March 20, 1876, entitled *“ An act to provide for liens
for laboring men and supply men,” which provided (section 1) that
“when the property or effects of any railroad company, or of any
owner or operator of any rolling mill, foundry, or other manufacturing
establishment, whether incorporated or not, shall be assigied for the ben-
efit of creditors, or shall come into the hands of any executor, adminis-
trator, commissioners, receiver of a court, trustee, assignee for the bene-
fit of creditors, or shall in any wise come to be distributed among cred- .
itors, whether by operation of law or by the act of said company, owner,
or operator, the employes of said company, owner, or operator in such
business, and the persons who shall have supplied material or supplies for
the carrying on of such business, shall have a lien upon so much of such
property and effects as may have been embarked in such business, and
all the accessories connected therewith, including the interest of said
company, owner, or operator in the real estate used in carrying on said
business.” By section 2 it is declared that ¢ the said lien shall be supe-
rior to the lien of any mortgage or other incumbrance heretofore or here-
after created, and shall be for the whole amount due such employes as
such, or due for such materials or supplies,” ete. The third section pro-
vides for the pre rata distribution of the net earnings at the end of each
calendar month among lien holders, when the trustees or other persons
having the administration of such property “shall continue the opera-
tion of the business.” The fourth section provides that when the com-
_pany, owner, or operator shall suspend, sell, or transfer such business,
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or'when the property ot effects engaged in suchi‘business shall be taken
in attachment or‘execttion, so that the businessshall be stopped or sus-
pended, the said lien shall attach as fully as is‘provided ‘by section 1,
and in such case may be enforced by proceedings in equity. The fifth
section directs how the suit shall be brought, and provides “that such
suit shall be begun within sixty days after the right of action shall ac-
crue.’

When this act was passed there was in force the prior statute of 1858,
now chapter 70, Gen. St. Ky., which gives a person who performs labor
or furnishes materml in the erectlon altering, or repalrmg a house, build-
ing, or other structure, or for the improvement in any manner of real es-
tate 'by ‘contract with or by the written consent of the owner, a lien
thergon and upon the land on which such improvement may have been
iniade!’ provided, the claimant, within 60 days'after he ceases to labor or
furnigh material, files in the, of’nce ‘of the clerk of the county court of the
county in which such ‘building or improvement is situated, a statement
of the'arhount due him, with a deséription of the property intended to
be ‘covered by the lien,’ Suﬁ‘iméntly"éccurate to identify it; and the name
of the ‘swner, and statmg whether the matemals were furmshed or the
actionshall have been’brought to enforce the len claimed within six
mionths' from the day’of filing the account in the clerk’s oﬁice as afore-
said.

By an actof the Kentucky legislature approved Mareh 27, 1888 ‘entitled
“An’ act to create a lien on canals, railroads, and other public improve-
ments in: favor of persond furnishing labor or materials for the construc-
tioh orirhprovement thereof,” called the “Contractors’ Act,” itis provided
(section 1) “that all persons who perform labor, or'who furnish labor,
materials; or teams for the construction or imprm ement of any canal, rail-
road, turnpike, or other public improvement in this commonwealth by
conti'act éxpress or implied, with the owner or owners thereof, shall have
4-lien thereon and upon the property and franchises of the owner or own-
ers ‘thereof for the full contract price of such labor, material, and teams
s0 futnished or performed, which said lien shall be prior and superior
to all other liens theretofore or thereafter created thereon.” The third
seetion declares that no lieh provided for by the act shall attach unless the
persont who performs the labor or .furnishes the material or teams shall,
within 60" days after the last day of the last month in which the labor
was performed or materials or teams were furnished, file in the county
clerk’s office a statement in writing, verified by aﬁ’idawt of his account
or claim; substantially as required under the act of 1858; and by sec-
tion 4 it is provided that proceedings for the enfotcement of such liens
“must be begun within one year from the filing of the claims in the
county clérk’s office, 48 required by the third sectioh of this act.” These
three acts comprise the- legislation of the state upon the subject of stat-
utory liens in favor of persons performing labor or furnishing material
and supplies, and, under well-setfled rules, should be construed together
in their proper interpretation and application.  When thus considered
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it seems clear that they were intended to provide for three distinct classes;
the act of 1858 covering the ordinary case of labor performed or material
furnished in the erection, alteration, or repair of houses or buildings, or
other improvement of real estate; the act of 1876 applying to the case
of services rendered or supplies furnished in or for the carrying on of-
certain designated business occupations, when they suspend, or their
property or effects pass by assignment, by operation of law, or by order
of court into the hands of some trustee, commissioners, or receiver for
administration and distribution among the creditors of the owner or own-
ers thereof; and the act of 1888 embracing the case of labor performed,
or materials or teams furnished, in the construction or improvement of
certain works of a public or quasi public character. This latter act may
properly be regarded as a legislative declaration that the prior statutes
did not cover the case of labor performed or materials furnished in the
construction or improvement of railroads. It was indeed decided by the
supreme court. of Kentucky, after the passage of the act of 1876, that
neither under that statute, nor the general mechanic’s lien iaw of 1858,
was there any lien against or upon a railroad for work performed thereon
or materials furnished. Graham v. Coal Road Co., 14 Bush, 425. This
-denial of a lien upon railroads under the then existing statutes created
‘the necessity for and led to the passage of said act of 1888.

It admits of little or no doubt that appellants’ petition presents a case
within the purview of this latter act; their labor or that of the hands in
their employ having been performed, and their teams having been fur-
nished,.in the construction and improvement of certain sections of the
.defendants’ railroad, which would have entitled them to a lien if they
had complied with the requirements of said act in filing a statement of
their claim in the proper clerk’s office for record, and bringing suit for
the enforcement of the same within the time provided. They failed to
.allege any such compliance, and are clearly not entitled to any lien un-
der either said act or that of 1858. Having lost their lien under said
act of 1888, they now claim that they should be regarded as employes
and laborers of the railway company, within the provision of section 1
-of the act of 1876, and as such be given a priority of lien for the amount
of their debts. This position cannot be sustained. If the act of 1876
has any application to labor performed in the construction or improve-
ment of a railway, such as that set forth in the appellants’ petition, the
lien would exist, not in their favor, but in favor of the laborers in their
employ, who actually performed the service. But we think it very
manifest that said act of 1876 has no reference to construction work such
as appellants performed with their hands and teams. It has relation
.alone to certain specified industries or enterprises as existing and estab-
lished concerns engaged in carrying on business, and the lien therein
provided for is given, not to the contractor who constructs the road or
-erects the plant, but to those persons, other than president, chief officer,
director, or stockholder, who furnish materials or supplies, or render
-gervice in “the carrying on of such business.” The lien given such em-
_ployes or furnishers of materials and supplies, in the contingency des-
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iganted, 15'io' Be* on the prbperty and effects embarked in the business.”
Thé perdons'in whose favor it is created are not required to file any no-
tice or claim 'of lien, or take any prelumnary steps'as a prerequlslte to
the enforcement of such lien; which is more extensive in its operation
than that conferfed by either the'act of 1858 or 1888. As well stated
by the learned Judge ‘who décided the case in the lower court, “it is
clear that no lien is created at the time the labor is performed or the
material furnighed, but it only arises upon the stoppage or suspension
of the business, either by the act of the party [owner] or by operation
. of law, and is given as a statutory preference in' the distribution of the
effects and assets of the business.” In other words, the act in its legal
effect and operation prévides that those who furnish material or render
service as employes in carrying on'the business of certain designated
industries and enterprises shall, upon the stoppage or suspension of such
concerns by operation of law, or act of the owner, have a priorlien upon
all the owner’s property'and effects embarked in such business for the
amounts due them. - The lien thus created by the act of 1876 is essen-
tially different from that prov1ded for by the general mechanic’s lien law
of 1858, or by the contractors’ act of 1888. It arises or comes into ex-
istence upoti the contingency of the insolvency, embarrassment, or dis-
continuance of the business which the employe or furnisher of supplies
has assisted in carrying on, and attaches upon all the property and ef-
féets of the owner emibiarked -therein, and apphcable for distribution
among creditors. Under the other acts the lien arises upon the com-
mencement of the work, or relates back to that time, if the requirement
ay igo filirig notices or siaiement thereof is complied with by the claim-
ant. The ‘acts of 1858 and 1888 apply respectively to cases of labor
performed and’ material furnished in the erection or repair of houses,
buildings, dnd other imiprovemeérits on real estate, and in the construc-
tion or improvement of public or quasi public works, such as railroads,
turnpikes, canals, ete.; while the act of 1876 applies to labor performed
and material furnishedin the operation of companies or concerns already
built or conhstructed. The act of 1888 gives a lien for labor performed
or material furnished in the construction of certain works of a public or
quasi publie chiracter,~—that is, in the establishment of such concern.

The act of 1876 confers a lien for labor performed and supplies furnished
in keeping such ‘designated establishment a going concern. The mani-
fest purpose of this act of 1876 was to provide such security to laborers
and supply tien as would induce them to continue established and go-
ing concerng “in operation ag long as possible. This construction harmo-
nizes said’ acts and presehts a consistent system of legislation on the sub-
ject of stabutbry Tiens;’ It would be most anomalous to provide a double
‘lien. Tt'cantict be assumed that the legislature intended that a con-
tractor, who had failed or neglected to comply with the requirements
of the act of 1888 in" perfecting his lien, should nevertheless still have
and bé allowed to assert & more extended lien, under the act of 1876,
upon all thé property and effects of the owner embarked in the business.
We think it' cléar that the appellants’' Rosser & Colémian should be re-
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garded as “contractors ” under the act of 1888, and, not as “employes,”
~under and entitled to the benefit of the act of' 1876 Neither the fact
that their employment was a daily one, nor that their compensation was
to be ascertained and settled by the method agreed upon, in any way
affected or changed the character of their services, which were rendered
as coniractors. They cannot properly be regarded as “employes” and
“laborers,” within the purview of the act of 1876.

In Vane v. Newcombe, 132 U, S. 220, 10 Sup. Ct. Rep. 60, the plain-
tiff having contracted with the company to erect certain telegraph wires
on the company’s poles, and furnished the labor of himself and others in
doing the work, claimed. a priority lien, under a statute of Indiana which
gave a lien: to employes of corporations. The supreme court said: “It
seems clear to us that Vane was a contractor with the company, and not
an employe, within the meaning of the statute. We think the distinc-
tion pointed out by the cireunit court is a sound one, namely, that to be
an employe, within the meaning of the statute, Vane must have been
a servant, bound in some degree, at least, to the duties of a servant, and
not, as he was; a mere contractor, bound only to produce or cause to be
produced a certain resuit,—a result of labor, to be sute,~~but free to dis-
pose of his own time and .personal efforts according to his pleasure, with-
out responsibility to the other party.” The lien was accordingly denied;
and in Radlroad v. Wilson, 138.U. 8, 501, 11 Sup. Ct. Rep. 405, it was
said that an employe implies continuity of service, and excludes those
employed for a special or single.transaction. In construing the New
Jersey statute, which gave laborers of corporations in-case: of an- insol-
vency a lien upon corporate assets for the amount of wages due them,
the supreme.court of that state held that the right conferred was strictly
personal, inhering alone in the person-who actually performs the labor
~or service, and that he who furnishes the labor or serviees of others un-
der a contract to do the whole business of a corporation, or a particular
branch of it, was neither within the letter nor spirit of the act. It was
further held by said court that the wages, to be within the protection of
the statute, must be due to a person in the employ of the corporation at
the time when it became insolvent; that only those in the employ of the
corporation at.the time of its insolvency were within either the words or
policy of the statute. Delaware, L. & W. B. Co. v. Oxford Iron Co., 33
N.J. Eq.198. We think the first of said propositions is the proper
view to be taken of the act of 1876, Whether the last proposition of the
New Jersey decision is correct, it i3 not necessary in this case to decide,
ag said appellants do not bring themselves within. the provisions of said
act. Our conclusion, therefore, is that the petition of Rosser & Cole-
man was properly dlsnnssed

The appeals of the supply claimants, W. & A. C Semple, Fairbank,
Morse & Co., and Andrew Cowan & Co , involved in record No. 29
heard with the case No. 22, depend upon the construction of the acts of
1876 and 1888 already considered. Baid claimants severally furnished
supplies:and material to the railway company, suitable for either the
construction of its unfinished line, or for carrying. on the operations of
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‘its finished portion., There was no contract, agreement, or understand-
ing, express or implied, between the parties as to how the supplies fur-
nished should be applied. A portion of them were used and employed
in the construction of the unfinished parts of the company’s road, and a
'portion were used in carrying on the company’s business, or in oper-
ating the finished part of its line. For such portion of the supplies so
furnished as were used and applied in and towards the construction of
the road, the claimants would  undoubtedly have had a lien under the
-act of 1888 if they had filed the proper notice of their claim. They
did not, however, comply with the requirements of said act; and now
insist that they have a lien, under the provisions of the act of 1876, for
the whole amount of - their dlaims, without regard to how the supplies
were apportioned as between construction and the carrying on of the
business of the comipany. 8o far as anything appears from the testi-
mony, there was no breach of duty or bad faith on the part of the com-
pany or its officers in applying portions: of the supplies and materials
furnished ‘to the construction of unfinished portions-of the road. It
was in:fact left to the *discretion of the company and its officers what
disposition sheuld be made of the supplies and miaterials' furnished by
the claimants, who made no inquiry and gave no directions as to how
they were or should be used or applied. It was affirmatively shown by
complaindnts that certain portions of the-said supplies and material had
actually been used in construction. The court below allowed a lien for
such ‘portion of the claimsas were for supplies furnished and used for
-the operation: of the railway orin carrying on its business upon and over
its completed line, and denied the lien ‘for such portion of the supplies
or material a8 were used and.‘applied in its construction, and for which
a'lien could have been maintained under the act of 1888. -This action
of:the court is claimed to have been erroneous. No question is raised
as to, the correctness of the supply claimants’ debts as against the rail-
way company.: The controversy presented is between such supply men
and the mortgagees, whose contract lien antedates' the ereation of the
former’s claims. - In this contest for priority we consider it well settled
that the burden of proof is upoii the claimants to establish whatever is
necessary to confer a preference on their part. In Davis v. Alord, 94
U. 8. 545, it is said that those who assert a statutory lien upon real
property, and claim priority over mortgagees and others who have ac-
‘quired rights and interests in the property, must furnish strict proof of
all that is essential to the creation of the lien. It is further said in that
case that the eourt cannot presume, in the absence of proof, that the re-
quirements-of the statute have been complied with. Under no fair con-
struction of the act of 1876 can it be asserted that the mere fact of fur-
-nishing articles or supplies, suitable or capable of being used in carrying
-on g designated business, without any understandmg or agreement that -
‘they shotld be'so applied, will of itself give the furnisher a lien upon
“all the property and effects embarked in such business, without refer-
ence to their actual application. The object and purpose of the act, as
“already -explained; as well as the language employed in conferring the
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lien, require that the supplies should be furnished,—at any rate, be
used,—* for the carrying on of such busidess.” If the complainants
had not shown affirmatively that the rejected portions of the several
claims were used and applied in and towards the construction of unfinished
parts of the road, the burden would have still rested upon the claim-
ants of establishing the fact, as against prior mortgages, that the sup-
plies furnished were either purchased for or were actually used in
carrying on the business of the railway company, so far as il was an
established and going concern. We are not called upon in this case
to determine the question whether, if supplies should be furnished for
the express and understood purpose of carrying on the business of
any of the designated companies, and should thereafter be diverted to
other use by the purchasers, the furnishers would have a lien under
the statute, for there was no agreement or understanding, express or
implied, as to the specific purpose for which these supplies were fur-
nished, or as to where they were to be used. Under such circum-
stances the furnisher claiming priority of lien has devolved upon him,
at least, the duty of showing that the supplies were actually used for
carrying on the business, in order to bring himself within the meaning
and intent of the act. The several claimants have failed to do this, so
far as the rejected portions of their respective claims are concerned. The
rejected items were nsed in construction. They were covered by the
act of 1888, especially in the absence of any agreement or understand-
ing that they should be applied in carrying on the biisiness of the
company. The furnishers could have asserted ‘a lien for the same if
they had complied with the provisions of that act. This they failed to
do. The act of 1876 was not designed to give the same party a double
lien, or an election as to which statute he would claim'under. We
think there was no error in the special master’s apportionment of the
several claims, as between construction and operation.. - Nor ‘was there
any error in the lower court’s failure to give the claimants judgment
for their respective debts against the railway company. No such per-
sonal judgment was sought, nor properly involved in the proceeding. On
the question of interest on such portion of these claims as were allowed,
there has been.-no action on the part of the lower court in either allow-
ing or disallowing such interest; hence there is nothing in this ques-
tion for review in this court. Our conclusion on the appeals pre-
sented by record No. 29 is that there were no errors in the action of
the lower court upon the claims of the several appellants, and the
judgments of the lower court thereon are affirmed. Said cause No.
29 will be remanded to the circuit court for the district of Kentucky
for further proceedings in the administration and. distribution of the
property, franchises, and effects of said railway company in conformity
with the opinion of this court in respect to the aforesaid claims.
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- nn,mds ¢ al.'v. Asprs Min. & SMEL"I&KG Cosdb ol

o

. '(Cbroudt Cours of Appeals; Bighth Circuit. Ociober 8, 15%3.)

“i

; . -No. 80,
1. MiNING. %L AIMS—CAPACITY. OF ALIEN 70, HOLD, '
~ One who a‘g?;e“rts title 'to ‘s mining ‘claim under & location made by an alien and
two citizéns caunnot deféat the claims of the alien’s heirs on the ground that, under
Rey. Bt. §.2819, an alien cannot Dﬂ&l tor; for mining ri?t.s constitute noexcep-
tion to the general rulé'that the Fght fo-defeat a title 61 the ground of alienage is
reservéd to the governent dlone. s O'g:g.l.y: v. Campbell, 6 Sup. Ct. Rep. 421, 118
- W. B. 418, digsinguished. - 51 Fed, Rop. 838, afirmed, o
2, EQuiTy—NECESSARY PARTIES. . ‘ ’
’ %‘h‘ex‘e perag%s claﬁ?ﬂng an interést in a mine exscute conveyances to a trustee
for thie purposs of bringiug suit in their:-behalf, and: the trustee delays unreasonably
, .to lpstitute Q{o?pdttngg whereupon the claimants bring a bill in equity in their
‘own pames, the truste *th 1d be made ‘a party defendant, and it is not a fatal ob-
- .+ jection theretathat a comiroversy mayiarige betwedn the claimants and the trustee,
. growing out of the deed made to him. 5] Fed. Rep. 838, affirmed.

v

. Appeal from the Circuit Court of the United States for the District of
Colorado.: .. . ... L L
..In Equity. Bill by Margaret Billings and others against the Aspen
Mining & Smelting. Company, asserting the rights of complainants in a
mine as the heirs at law of William James Wood, one of the original
locators. The circuit, conxt dismissed the bill on'the merits, and com-
plainants appealed. Thé circuit court-of appeals reversed this decree,
(see 51 Fed. Rep. 888,) and. the defendants now petition for a rehear-
ing. Denied. P '

George J. Boal, Aaron. Heims, C, W. Bunn, and Wolcott & Vaile, (Lusk,
Bunn & Hadley, on ths brief,) for the petition. ,
. T, A. Green, (Niz: & Nolan, on the brief,) opposed.
; Eéfore CaLoweLL and SANBORN,, Cireuit Judges, and Smiras, District
udge.. . L ,

i Sarras, District Judge. .. Upon the filing of the opinion in this cause,
coungel for appellees submiitted a petition for rehearing, supported by
briefs, in which it is strenuously contended that the court erred in hold-
ing that it was not open to the appellees- to aver that William J. Wood
was an- alien, and therefore could not acquire any right or title in the
niining claim located by him in conjunction with Fisk and Fitzpatrick.

It is urged that mining interests and rights form an. exception to the
general rule that the right to defeat a title to realty on the ground of
alienage is reserved only to:the sovereign, and reliance is placed upon a
class. of authorities of which (’Reilly v. Campbell, 116 U. 8. 418, 6 Sup.
Ct. Rep. 421, is & faix; representative... In that case the defendants,
claiming to be the owners of the Omaha lode, filed a survey and plat there-
of in the proper land office, and applied for a patent thereto under section
2325 of the Revised Statutes. The plaintiffs, who were the owners of
an adjacent mining property, known as the “ Highland Boy Lode,” filed



