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Fu.mms’ Nar. BANK oF VALPARAISO, Inp., 0. Surton Manur'a Co.

‘Ctrcum Go'wrt of Appeals, Sixth Ctrcuu October 11, 1892.)
No. 81.

1 CoxrLIOT OF Laws—Lex Locr CONTRACTUS—BILLS oF EXUCHANGE. Ch

A bill of-exchange drawn in Indiana, accepted in Michigan, to be discounted in
Indiana and paid in Michigan, is an Indiana contract, and the liability thereon is to
"be determined by thie law of that state. Tilden v. Bl,aw‘, 21 Wall, 241, followed.

2. NgeotI I\smvunx'rs—l’novxsxov FOR ATTORNEYS’ FEES.

‘An ¢ pt.ahce of a bill of exchange with interest after maturity, and attorneys’
fees, is a contract to pay a sum certain at maturity, and is therefore negotiable, for
1;}10 provisions as to’ inberest and attorueys’ fees become operative only atber matu-

ty. 1 . L . :

8 Bum—lgnulu S'mm
‘ t. Ind. 1881, 55518 providing that all agreements i’ a bill of exchange or
other tyritten evidence of indebtedness to pay. attorneys’ fees upon “any condition
.therein set forth” are void, does not render void an agreement to pay sttorneys’
fees on the implied condition that t ley shall be paya.ble only ln case of d:shonor
.Churchman v. Martin, 54 Ind. 330, followed."
4, BAME-—~CORPORATIONS—ULTRA mecs——Dncmm'roxY Srarora.

How. Ann. 8t. Mich, ¢. 124, provididg in general terms that it shall not be lawi’ul
for any corporation to divert ‘its operations to any other gurpoae than that set forth
in the articles of association ls merel{‘declaramry of the common law, and under
it a corporation accepting a 111 of exchange without consideration, merely for the
accommodation of the drawee, is bound with respect to a brma ﬂde lndorlea or-value
before maturity.

8. FepERAL COURTS—BTATE Dnomon.

The federal courts, when called upon to construe the general commercial law of
Indiana in respect to a guesmon which is. a new one in the federal courts,.should
give weight to the Indiana decisions, although they are mot absolutely bound
thereby. Burgess v. Seligman, 2 Sup. Ct. Rep. 10, 107 U, 8. 20, followed.

In Errorto the Circuit Court of the United States for the Eastern Dis-
trict of Michigan.

Action by the Farmerg’ Natxonal Bank of Valparaiso, Ind., against
the Sutton Manufacturing Company to recover on a bill of exchange ac-
cepted by the defendant. Judgment for defendant. Plaintiff brings
error. Reversed.

Statement, by Tarr, Clrcult Judge:

The action in the court below was in assumpsit by the Farmers’
National Bank of Valparaiso, Ind., as the indorsee of a bill of exchange
ugamst the Sutton Manufacturing Company of Detroit, Mich., as ac-
ceptor of the bill for the amount of the bill and interest. The biil was

as follows:

“$2,000. OFFICE OF HorPER LUMBER & MANUFAcTURING CO., SUCCES-
80R§ 70 J. S. HoPPER & 80Ns, WHOLESALE LUMBER DEALERS.

“MionieaN CITY, INDIANA, June 4, 1890.
“Ninety days after date, pay to the order of Hopper Lumber & Manufac-
turing Co. two thousand dollars, with interest at the rate of eight per cent.
per annum after maturity, and attorneys’ fees, without any relief from valu-
atlon or appraisement laws. Value received, and charge to account of
“HorPER LUMBER & MaNvuracTURING Co.
“Per J. S. HOPPER, Pres.
“To the Sutton Manw”acturnm Co., Room 40, Hodge: Bmldmg. Datrott,
‘Mich.
: “Due Sept. 5th."
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Written on the face of note:
“Accepteds Pay-at Michigan Savings Bank.
“THE SUTTON MANUFACTURING Co.
“Per HENRY S. HOPPER, Treas,
Protested for nonpayment September 5, 1891.
Indorsed on back of note:

“HorPPER LUMBER & MANUFACTURING Co.
“Per J. S, HOPPER, Pres.
“Pay to G. F. Bartholomew, cashier. or order.
“C. E. ArNDT, Cashier.”

C. E. Arndt was the cashier of the Citizens’ National Bank of Michi-
gan City, Ind., and G. F. Bartholomew was the cashier of the plaintiff
bank. J. 8. Hopper was president of both the Hopper Lumber &
Manufacturmg Company of Michigan City, and of the Sutton Manufac-
turing Company of Detroit, and Henry S. Hopper, his son, was the
secretary of both companies. The Sutton Manufacturing Company was
a solvent and prosperous concern, engaged in the manufacture of pails
and buckets and smaller wooden ware. The Hopper Manufacturing
Company was a new enterprise, engaged in making refrigerators and
furniture specialties, The Sutton Manufacturing Company was a cor-
poration organized under the general laws of Michigan, as contained in
chapter 124 of Howell’s Annotated. Statutes of Michigan, the fourth sec-
tion of which (Comp. § 4130) reads as follows:

“The stockholders of every corporation formed under this act shall ~ * *
distinctly and definitely state in said articles (of association) the purpuse for
which every such corporatien shall be established, and it shall not be lawful
for said corporation to divert its operations, or appropnate its funds, to any
other purpose except as hereinafter stated.”

The acceptance sued upon was given for the accommodation of the
Hopper Lumber & Manufacturing Company, and was without any
consideration moving to the Sutton Company. The bill was drawn by
J. S. Hopper at Michigan City, Ind., and sent to his son, Henry S.
Hopper, the secretary and treasurer of the Sutton Company, at Detroit,
Henry accepted it, and returned it to his father, at Michigan City, who
procured the note to be discounted by the Citizens’ National Bank of
Michigan-City. Theevidence on the trial was conflicting upon the point
whether the officers of the Citizens’ Bank knew that this bill was accom-
modation. paper, or knew that the Hoppers, father and son, filled the
same offices in both companies. It was undisputed, however, that the
plaintiff was a bona fide purchaser of the bill without notice and for value
before maturity. At the conclusion of the evidence the court below di-
rected the jury to return a verdict for the defendant on two grounds:
First, that the acceptance sued on, being without consideration, was
beyond the power of the defendant company to make, and was void;
and, second, that the bill wasnot a negotiable instrument, and itwas there-
fore open to the defendant to ghow that it was w1thout consideration.
‘A writ of error was sued out by the plaintiff to the judgment for de-
fendant, and the error assigned was the direction of the court to the jury.
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Don M. Dickinson and Elliptt G. Stevenson, for plaintiff in error.
Henry C. Wisner and Fred C. Harvey, for defendant in error.
Before BRown, Circuit Justice, and Tarr, Circuit Judge.

Tarr, Circuit Judge, (after stating the facts.) This judgment must be
reversed. We cannot agree that either of the grounds upon which the
learned judge directed a verdict for the defendant was well taken.

1. The feature of the bill which in the opinion of the court below
destroyed its negotiability was the stipulation to pay attorneys’ fees.
Jt was said that this rendered the amount due uncertain, and that cer-
tainty in the amount due was an essential of negotiable paper.

The bill was drawn in Indiana and accepted in Michigan, to be dis-
counted in Indiana, and to be paid in Michigan. In Tilden v. Blair, 21
Wall. 241, Pelton, a resident of Chicago, drew a draft payable in 60
days, and sent it to Tilden & Co., a firm resident in New York state, for
their acceptance, They accepted it without consideration, and retumed
it to him for the purpose of enabling him to have it dlscounted in Chi-
cago. The draft was made payable in New York city. The supreme
court held that the draft was an Illinois contract, and that the liability
of the acceptors to a bona fide purchaser for value before maturity was to
be determined by the law of Illinois, and not by that of New York. The
case cited and the one at bar are on all fours, and the contract here must
accordingly be held to be an Indiana contract, the liability on which is
to be determined by Indiana law. Except so far as the rights of the
parties are affected by statute the question is one of general commercial
law, but it is the general commercial law of the state of Indiana. Upon
such questions courts of the United States, in exercising a jurisdiction
concurren} with that of the state courts, have always asserted an inde-
pendence of judgment as to the state law, even if they differ with the
state supreme court. But where the question is a new one with the fed-
eral courts it is their rule, as it is their duty, to give weight to the: de-
cisions of the courts of the state, whose law they are administering.
Burgess v. Seligman, 107 U. 8. ZO 2 Sup. Ct. Rep. 10, and authorl-
ties cited on page 34, 107 U. 8., and page 22, 2 Sup. Ct. Rep.

The contract of acceptance is, by the face of the bill, to “pay * * *
two thousand dollars, with interest at the rate of elght per cent. per an-
num after maturity, and attorneys’ fees, without any relief from valua-
tion or appraisement laws.” The stipulation as to interest expressly ap-
plies only'in case the bill is not paid at maturity. The provision as to
valuation and appraisement laws can, in view of the operation of such
laws, have reference only to the execution of a judgment or attachment
on suit brought, and is therefore also applicable only in case the bill is
not paid at maturity. On the principle of noscitur a sociis it clearly fol-
lows that the agreement to pay attorneys’ fees could only become opera-
tive after the bill had béen dishonored.” Such would be the reasonable
interpretation of the contract without the aid of the other stipulations,
for it is not usual or necessary to ermploy attorneys to collect bills before
- they are due. In Proctor v. Baldwin, 82 Ind. 377, it was held by the
v.52F.no.2—13
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supreme court of Indisinaythdt.in.a promissory note in which the maker
agreed to pay-an amount; eertam, “ with ten: per cent. interest and attor-
neys’ fees,” the condition:was implied that only suchattorneys’ fees could
be charged against the maker as wereincurred after dishonor. That was

aosbdomger: case than.ithis.  In Maxwell v. Morehart; 66 Ind. 301, the
wotds)s% with interest at-fen per cent. per annum after maturity and at- ,
torneys’ feeg, ” were: s1m119.n]y construed. See, also, Garver v. Pontwus, ;
Idw 392,00 - Gl

Lest'itmay be supposed. to have escaped our attentwn, a statute of
Indiana, which took effect March 10,.1875, (section 5518, Revised Stat-
utes of Indjana, 1881,) should be noticed in thxs conpectmn It reads
as leloWa';J e (b i

“AM@M&’ Fees. -Anyand all agreements to pay aﬁtorneys’ fees upon any .
conditibn: bherein set forth,:and. made a part. of any bill .of exchange, accept-
anage, dgaft, promissory. note, or. other written . evidence: of indebtedness, are
herqby dex{lgrggi illegal apg w;d provnded, that nothmg in this section shall_‘
il:)t?i :c:;;sétmed as applylng 0 contracts mdde previous to the takihg effecb of

Our oo::s,tmctlon of the b;ll in sult is. that the attorneya’ fees therein
provided :érei;payable only.on condition of nonpayment.of: the bill at
maturityyand this night; seem to. brmg the stipulation. within the in-
hibition of the:section just quoted. : - That the section is not to be regarded”
a8 having such eﬁ'ectwauthorxtatwely gettled by the supreme;court of the
state in Churchmen v, Martin, 54 Ind. 880, where it was held that astip-.
ulation :to. pay the amount of the, note “and five per cent. attorneys’
fees” jwas mot.void under the;statute, althqugh there was.an implied con-
dition/ithat they should only -be payable in. case of dishonor, because
the statute only: forbade. such stipplation when the condition was ex-
pressed. in thefinstrument. . As the condition is not; expressed .in the bill
in guit, but is implied,. the,statute does not apply toit.

The: law of bills. of .exchange, established as it has been by ancient
usage, is frequently Mbitraryk, and not deducible from logical consider-
ations. Upon the point at issue here, however, the authorities are in
such hopeless conflict:that:we are able to-select that view which seems.
to ws most consistent with. the general character of guch instruments.
The mdlspensable qualities,of a bill of exchange are that it shall be pay-.
able in a sum certain, at a time certain, to..a person certain. It is in-
tended to be & circulating ;medium; until maturity. For this purpose
every purchaser must kpow exactiy: what will be or ought to be pald on
it at-maturity., . It only. hag.currency .on the: hypothesxs that it is tb be
paid at that time.., If the.snm then. to-be paid i3 fixed. and certain, we
do not see why that is notfsufﬁc}ent A stipulation as tg,what sha,ll be
done.in-case ; the,bill is not. paid does.not affect its character as a finan-.
cial medium before it.is.dishonored, ..-Ag soon as the. bill is dishonored,
it:loges.its; value. as a; negotiable instrument, for thereafter an indorsee
gains no-beiter title than his transferrer, - It is unreasonable to hold that
the negetiability of. a bill is lost, becap.sa of a, provxsmn hav;mg no; eﬂ"ect
while it remiaing negotiable. .: . .0
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.~As already intimated, .it-i§ impossible to*recondéile the authorities.
For the reasons.given we prefer to follow thase' courts'which hold that
the agreement te pay attorneys’ fees after maturity does not destroy the
negotiability of a bill of exchange. -+ We are the more inclined to doso
because we are considering an Indiana contract, and this view has been
established as the law of that state in a series of decisions, beginning with
Stoneman v. Pyle, 35 Ind. 103.: The other cases are Proctor v. Baldwin,
82 Ind. 877; Tuley v. McClung, 67 Ind. 10; Maxwell v. Morehart, 66
Ind. 301; .Smock v, R'Lpley, 62°Ind. 81; Hubbard v. Harrison, 38 Ind
323

The court of appeals of Kentncky reached tbe same conclusion in Gaaf
v. Banking Co., 11 Bush, 186; the supreme court of Iowa in Sperry:v.
Horr,: 32'.Igwa, 185; the, gupreme court of Kansas in Seaton v. Scovill, 18
Kan. 434; and the supreme court of Illinois in MNickerson v. Sheldon, 33
111, 372, and in Houghtonv. Morrison, 29 I1l. 244. Judge PARDEE, of the
fifth circuit, in Adams v, Addington, 16 Fed. Rep. 89, and Mr. Justice
BrewER, while circuit judge, in - Hughitt v. Johnson, 28 Fed. Rep. 865,
expressed the same. views. - Other authorities to the same effect are
Trader v. Chidester, 41 Ark. 242; Heard v. Bank, 8 Neb. 10; Dietrich v.
Bayhi, 23 La. Ann. 767; Howenstein v. Barnes; b Dill. 482; Bank v.
Puyqua, (Sup. Ct, Mont.) 28 Pac. Rep. 291. See, also, Towne v, Rice,
.1‘22 M_ass. 67, and Arnold v. Railroad, 8 Duer, 207. . The contrary de-
cisions jn Dakota, Minnesota, Wisconsin, Missouri, South Carolina,
North  Carolina; California, Pennsylvania, Maryland, and Michigan it
would be useless to consider or to attempt to distinguish.

2. The remaining question is whether the Sutton Manufactaring Com-
pany can avoid their acceptance in the hands of a bona fide purchaser
for value before maturity on the ground that it was ultra vires.

The evidence shows conclusively that Henry S. Hopper, the secretary
and freasurer, had full and general authority to sign and issue business
paper on behalf of the.corporation. The only limitation of his-authority
was the same as that upon the corporation itself, namely, the extent of
its charter powers.

Every one dealing with a corporation is charged with notice of its cor-
porate powers.. If, therefore, a reference to the charter shows a seeming
act of the corporation to be beyond its powers, it is void, and cannot be
made the basis of any claim of liability against the corporation. But
there are acts that may or may not be within the charter powers, their
lawful character being dependent on the existence of a fact which can-
not be known from the act itself. If the extrinsic fact upon which de-
pends the lawful character of the act is one. peculiarly within the knowl-
edge of the general agent of the corporation by whom the act is done,
the act itself, is an implied representation that the necessary fact exists,
the truth of which the corporation is estopped to deny against any per-
son who in dealing with the corporation has parted with value on the
faithof it. - The pnnclple has been frequently applied in cases of com-
mercml paper issued in the name of the corporation by lts oﬁicers hav-
ing general authority to issue such paper.
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A leading case is that of Stoney v. Insurance Co., 11 Paige, 635.
Chancellor WarLworTH there decided that a negotiable security of a cor-
poration -which upon its faceappeared to have been duly issued by the
corporation, ‘and in conformity with the provisions of its charter, is
valid in the hands of a bona fide holder thereof without notice, although
such security was in fact issued for a purpose and at a place not au-
thorized by: the.charter of the company, and in violation of the laws of
the state where it was actually issued. See, also, to the same effect,
Farmers’ & Mechamics' Bank v. Butchers’ & Drovers’ Bank, 16 N. Y. 125;
Bissell v. Railroad Cos., 22 N. Y. 289; Mechanics’ Banking Ass'n v. New
York & 8. White Lead Co., 35 N. Y. 505; Bank v. Young, (N. J. Err. &
App.) 7 Atl. Rep. 488; Wright v. Line Co., 101 Pa. St. 204; Water Co.
v. DeKay, 86 N. J. Eq. 548; Oredit Co. v. Howe Mach. Co., 54 Conn.
357, 8 Atl. Rep. 472; Gelpcke v. City of Dubuque, 1 Wall. 203; G’enesee
Cou'nty Sav. Bank v. Mzchzgan Bdrge Co., 52 Mich. 438 18 N. W. Rep.
206; Bird v. Daggett, 97.Mass. 494,

The learned judge below held: that these authorities did not apply be-

cause.of the general statutes of Michigan, above referred to, making it
unlawful ‘to divert the operations ot to appropriate the funds of a cor-
poration to purposes:not set forth in the articles of association.
In his view this:statutory denumciation of wultre vires acts renders ac-
commodation paper absolutely void. - We cannot agree with him. The
general.terms of the statute mdwate that it was in this respect merely
dedlaratory of the common law.: - If the législature of Michigan had in-
tended to establish a rule of llablhty for corporations of that state differ-
ent-from that ‘applied to corporations’ everywhere else, it would have
used more: Spemﬁc language, 80 that ~1ts purpose could not ‘be misunder-
stood. e

Negotiable instruments, havmg then' origm ina transaction forbidden
by statute aremnbtvoid’in the handsof a bona fide holder for-value without
notice unless thestatute-expressly declares them to be voids - Chit. Bills,
95, Story,:Progn. Notes, §:192; Daniel, Neg. Inst. § 188; Norris v.
Langley, 19 N. H. 423; Bank v. Thompson 42 N. H. 369; (’ onverse v.
Hoster, 32 Vt. 828, 831; Wyatt v. Bulmer, 2 Esp. 538.

Here'is nota speclﬁo avoiding of accommodatlon paper issued by cor-
porations; and we think it would be going much too far to give such ef:
fecfs to-the ' very general language mnder ¢onsideration.

:+In Bird v. Daggett; 97 Mass./494, it was held that where an agent of
a‘corporation, daly authorized to sign all notes and business paper, un-
lawfully gave accommodation paper in the name of the company, the
company wae liable to a bona fide holder for value bsfore maturity. The
general statute of Massachusetts; tike the Michigan' statute, provided
that ‘it should ‘be unlawful for it te divert its operations or appropriate
its fusids to other purposes than' those set forth in its drticles of associa-
‘non - The casé is exactly like the one at bar. e

* The Michigan cases cited' do'not meet the point. Tn'Beecher v. Dacey,
45Mich. 98; 7 N. W. Rep. 689, the making of accommodation accept-
ances was said not to be Wltbln thé' powers of the corpuration, but
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L]
there wag in that case no question of the rights of a bona fide holder for
value. The same is true of the cases of McLellan v. File Works, 56 Mich.
582, 28 N. W. Rep. 321, where the court held that the plaintiff had
notice of facts from which he ought to have inferred the real character
of the paper. - The case of Merchants’ Not. Bank v. Detroit Knitting & Corset
Works, 68 Mich. 620, 36 N. W. Rep. 696, seems to be based wholly on
McLellan v. File Works, and turned on the question of the general au-
thority of the agent signing the acceptance. The statute and its effect are
not considered at all.
The judgment of the circuit court is reversed, with instructions to or-
der a new trial,

- Poumin ». Canapian Pac. Ry. Co.

(Circuit Court of Appeals, Sixth Cireutt. October 11, 1893,)
No. 42

1, CarRIERS—EJECTION OF PASSENGER—DEFECTIVE TICKET.

The. face of a railway ticket is conclusive evidence to the conductor of the berms
of the contract between the passenger and the company, and the purchaser, of ade-
fective ticket, who is ejected from a train, must rely upon his action against the
company for the negligent mistake of the ticket agent. Ratlway Co. v. Bennett,
50 Fed. Rep. 496, 1 C. C. A. 544, followed.

2. BaME—COXTRIBUTORY NEGLIGENCE. Co

At the city ticket office of a railroad company a passenger paid the price of a
ticket from Detroit to Quebec and return, but, by mistake of the agent, was given
a ticket, both parts of which were stamped for passage from Detroit to Quebec.
He dlscovered the mistake when about to take the train, and thereupon consulted
a person temporarily in charge of the station office during the absence of the agent.
This person Baid he had no-authority to correct the mistake, but thought the'mat-
ter would be all right. The passenger went to Quebec, an& spent several weeks,
but on the way home was e¢jected from the train. Held, that he was bound to

- know that the conductor had a ¥ight to refuse the ticket, and therefore, in board-
ing the train, was guilty of negligence barring a recovery -in tort, and rendering
his damages merely nominal if his action is on contract. Brown, J dissenting on
the ground that, under all the circumstances of tlie case, the questmn of contribu-
tary neghgence was one for the jury. FEddy v. Wallace, 49 Fed. Rep. 801, 1 C. €.

SA 485, and Evans v. Ruilroad Co., (Mich.) 50 N. W. Rep. 386 dlsungmshed

8. Bame.

The fact that one conductor allowed a passenger, who was subsequently ejected
by another conductor, to ride on a defective ticket, does not affect the proper stand-
ard of due care on the part of the passenger in trymg to cure the defect,

In Error to the Circuit Courtof the United States for the Eastern Dis-
trict of Michigan.

Action on the case by John B. Poulin against the Canadian Pacific
Railway Company to recover damages for ejection from a train. The
declaration was demurred to on the ground that it should have sounded
in contract. Demurrer overruled. 47 Fed. Rep. 858. Jury mstructed
to find for defendant. Plaintiff brings error. Affirmed.

Statement by Tarr, Circuit Judge:

Plaintiff was a resident of the city of Toledo, Ohio, and the defendant
was a railway corporation organized under the laws of the Dominion of
Canada. The. facts shown by the evidence were as follows: Plaintiff



