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note or other chose in action in favor of any assignee, * * * unless such
suit might have been prosecuted in such cqurt to-recover the said contents,
if no assignment * * "% had been made.”

By omitting ull portions.-'of the- statute not applicable; we find the
questions concerning instruments payable to bearer, actions by subse-
«quent, holders, and instruments made by corporatxons to be eliminated.
_Thig'reading of the statute gives a rule which is clearand ~unambiguous;
it fits the case under consideration, and excludes it from the jurisdiction
of the United States circuit courts,

Thg demurrer is sustained, and. the action- w111 be dxsmlssed thhout
preJ ud.we to a new actlon in any ot,hqr court.
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aneAeo',, ST. P & K C RY. Co. et al. v KANSAB CITY’, S'r. J. &
' " G, B, R Co

"; s id . - of

(c-arcmz Com-t. W D. Miasouri. St .Toseph Dwtswn Decembbr. 1890.)

Mmuoxuz, Gonom-nons-—mmxmxcns-van 0¥ RATLROAD TRACES!
. A city ordinance giving g railroad a rl‘ght of way on condition that it allow other
roadk tiie use of its tracks within the city limits, does not bind it to allow another
- . rondt the'use of tracks, laid since the (ml nance went into effect, r{tmd the right
oﬂ way granted thereh,y, but is binding in respect to tracks on such right of way.

" In Eqmty "Bl by the Cblca,go, St Paul & Kansas Clty Rallway
Company to compel the Kansas City, St. Joseph & Council Bluffs Rail-
road Company to allow the plaintiff the use of the defendant’s tracks
w1th1n the limits of the city of St. Joseph. A prellmmary mandatory
injunction was denied, | 38 Fed. Rep. 58. The case is now on final
,hearmg Decree for plamtlﬂ' as to a part of its claim.

Pratt, Ferry & Hagoman, for plaintiff, .

PA g7 Woolworth and. Strong & Mossman, for defendant.

 BREWER, Circuit J udge.' This case was before us last spring upon an
apphcatlon for a- prehmmary mandatory mJunctlon ,That- application
was refused. 38 Fed. Rep. 58. The case is now presented on plead-
ings and proof for ﬁr,lal hearing. We intimated in the opinion then
filed that the hmlt of nght under the city ordmance, as a.gamst the defend-
ant, was that portion of the track ‘through the city, limits to which the
rlght of way had been' given by ordinance. After the very careful, elab-
orate arguments by counsel on both sides, the intimation then given has
strengthened into. conyiction. . As noticed then, there ‘were” two ordi-
nances. The first provfded thut upon conditions named, other railroad
‘compames should have the nuht “to run their cars, locomotwes, and
‘trains over and - upon “the’ sald St, Joseph & Council Bluffs Railroad.”
‘And the second, p&ssed four days thereafter, added these four words:
4 Within such. clty hmlts » The ordmance gave the nght of way down
to George alley, This right was given.in relmqmshment of a subscnp-



CHICAGO, 8T. P. & K. 0. RY. CO. . KANSAS CITY, 8T. J. & C. B. R. 00, 179

tion, and accompanied by an obligation to pay certain damages. by the
city. Now, as then stated, it is familiar law that all contracts are to be
interpreted in the light of surrounding facts, and general words and ex-
.pressions may often be limitéd thereby. Nash v. Towne, 5 Wall. 689;
Merriam v, U. 8., 107 U. 8.-437, 2 Sup. Ct. Rep. 536. ' The St. Joseph
& Council Bluffs Company was organized with a view of building a road
from Council Bluffs to St. Joseph. The city, by the first ordinance,
gave it the right to enter the city, and come as far as George alley, with
a proviso that other companies might use itsroad. Obviously, thenatural
interpretation of that was the whole which it was chartered to build.
The second ordinance was unquestionably a limitation, and clearly re-
duced the right of use from' the entire line to that part within the city
limits. - As from George alley northward was all of the road within the
city limits contemplated, was all to which the right of way was given,
was expressly the subject-matter of the ordinance, the provision for use
had reference to that portion. It would be strange if the parties con-
tracting for a limited right of way could be understood as having in
view other lines of road, and different rights of way, to be acquired un-
der subsequent ordmances or subsequent legislations, or from consolida-
tion with companies having other and different rights. General words
and expressions in contracts and statutes sre almost always considered
as limited by special words and expressions, and that which is obviously
in the thought of parties the subject-matter of a contract is not to be
broadened by mere general expressions, unless, from the language and
surrounding cxrcmnstances, it seems 1mperat1ve that it be so broadened.
As I suggested in the former opinion, suppose, instead of being a
mere matter of city ordinance, the legislature had, in granting this charter
to build the road from 8t. Joseph to Council Bluffs, burdened it with the
provision that other roads should have the privilege of using that portion
of the track within the state of Missouri, would not that burden be limited
to the track which, by that legislation, it was authorized tobuild? And
if subsequently the company received power to build from St. Joseph
to St. Louis, could it be fairly contended that this new road, built un-
der a new grant of power, was burdened with the same obligation which
rested upon the track northward from St. Joseph to the state line? The
more I have reflected on this, the more strongly am I convinced that
the burden assumed was limited to the right given, and that all that
was meant by the addition of the words ¢ within said city limits ¥ was
to reduce the burden from the entire line to that portion of the road
within the city limits to which the right of way was by the ordinance
given. At any rate, the meaning is doubtful, and equity does not en-
force the specific performance of contracts whose terms and obligations
are uncertain and doubtful.. With reference to that portion of the road
down to George alley, it seems to me immaterial that there was in the
beginning but one track, and that that is now so occupied that it would
not be safe to permit its use' by another company. The defendant has
built other tracks on that right of way, and there is no question under
‘the testimony but that some of these tracks might be:safely used by the
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cdmplainant without prejudice to:the business ‘of .the defendant. In
the case of Central Trust. Co. w. Wabash, ‘St. L. & P. Ry. Co., 29 Fed.
-Rep.. 546, I considered:-at some length: the power of a court of equity
in case of & contract of this kind; and I.have nothing to add to what
I there said. I think a court has power to enforce a contract between
parties of the same nature as those which we know, as a matter of gen-
eral knowledge, railroad companies are constantly making and keeping.
A decree will therefore be entered decreeing to complainant the right to
use the track of the defendant from the northern limits of the city down
as far as George alley; the balance of relief claimed by complainant will
be denied; the costs will be divided. ‘

| KORTLANDER 9. ELSTON.
 (Ctroutt Court of Appeals, Sizth Ctroutt. October 10, 1608)
' 'No. 23, v '

1, GUARANTY~--APPLICATION. OF COLLATERAL—CONTRAOY. = & =~ - :
A debt payable in ipstallments was secured to its whole amount by insurance
°  policiés on certain buildings for the beneflt of the creditor, and also by the guar-
! .anty of & third person.for.the part first due, [Held, thatthe creditor had a right
to hold the insurance money paid when the buildings were.burned as security for
the part of the debt not covered by the guaranty', although not yet due, and that
the. gyarantor was liable for the unpaid installments covered by his guaranty.

_ English v. Carney, 25 Mich. 183, distinguished. . .

2 Bime—REL#ASE, ' T i
Where g creditor whose debt is secured by fire insurance policies, and in part by
a personal guaranty, sccepts from the insurance companies an amount less than
the face of the policies, the burden of proof is on the guarantor to show that the
creditox‘; got less than was due him, and thereby released the guarantor from his
contrac . TR ) : ‘
3. BALE—RETENTION OF TITLE—INSURANCE. , ;

* Where a'contract-of gale of furniture provides that the 4itle shall remain in the
seller until the price is paid, and the furniture is insured for his benefit, and he
*pagp, the premium, he is entitled to all the insurance money coming from a loss,
and the purchaser has no interest in it. v

4 Bame. : L
If the purchaser pays the premium, & charge to vhe jury that the seller hasa
right to apply so much of the insurance money as is necessary to pay the balance

-due on the :furniture, and hold the surplus under the direction of the purchaser,
to reduce the liability of the guarantor of another debt due from the purchaser to
the seller, is not to the prejudice of the guarantor, nor, ad to him, a ground for er-
ror. i - :

- In Error to the Circuit Court of the United States for the Western Dis-
trict of Michigan. @ . C ‘

- At Law.,; Action in asumpsit on-a contract of guaranty by Robert W.
Elston - against Adolph.H. Kortlander. Judgment for plaintiff, De-
fendant, brings error. ' Affirmed. : co

Statement by Tare, Circuit Judge:: @ . = 1 - :

. ‘Robert W. Elston, an alien, brought his action in assumpsit against
:Adolph H.. Kortlander, a resident of Michigan,; on a written contract of
-gaaranty. . Elston was the owxer of an hotel and tract of land in Kent



