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zession, with intent to sell or otherwise use the same, was a note issued
by a regularly chartered state bank, but which at the time defendant is al-
leged to have had in his possession the note in question was utterly in-
solvent and its notes worthless. The question presented to the court for
its decision is, is the having in possession, without authority from the
secretary of the treasury or other proper officer, with intent to sell or
otherwise use, the notes of a broken bank, the said notes being worth-
less, but being engraved and printed after the similitude of a United
States treasury or national bank note, a violation of the provision of the
statute cited? The object of the provision of the statute under which
this indictment is framed is manifestly to preserve the integrity of the
national treasury and bank note currency, and to prevent the imposi-
tion on the public of worthless notes or obligations of any kind purport-
ing to be the genuine obligations of the United States. - It seems to the
court that the fact that the note in question was originally issued by a
duly-authorized bank, and that it was a legal note at the time of its is-
suance, does not, after it has become utterly worthless by the insolvency
of the bank, exempt the holder of it from prosecution, if he has it in pos-
session with intent to sell or otherwise use and pass it as a genuine note
or obligation of the United States. The possession of such a note or ob-
ligation, with intent to sell or otherwise use it, falls within the mischief
intended to be prevented by the statute. “To constitute the offense, it
is not essential that the fraudulent note or obligation should on its
face purport to be an obligation of the United States.” U. S. v. Wil
liams, 14 Fed. Rep. 6561. The question as to the similitude of the note
alleged to have been passed by the defendant to the treasury or national
bank notes or other obligations of the United States is a question to be
determined by the jury, as are also the facts as to whether the defend-
ant bad the note in question in his possegsion with intent to sell or other-
wise use the same, and as to whether he knew at the time that said note
was worthless.

Verdict, “Not guilty.”

In re H. B. CrarLiny Co.

(Ctroutt Court of Appeals, Second Circuit. October 4, 1802.)

OveroMs DUTIES—CLASSIFICATION—HEMSTITCHED HANDRERCHIEFS.

Hemstitched cotton handkerchiefs, known as such in trade and commerce at the
time the tariff act of 1883 was passed, are not “hemmed handkerchiefs,” within
Bchedule I, par. 825, thereof, imposing a duty of 40 per cent. ad valorem, but are
dutiable at 85 per cent, ad valorem, under paragraph 824 of the same schedule, as
“manufactures of cotton not specially enumerated.” WALLACE, J., dissenting. 47
Fed. Rep. §75, affirmed.

Appeal from the circuit court of the United States for the Southern
District of New York.

Application by H. B. Claflin Company for a review of & decision by
the board of general appraisers, as to the classification of certain imported
hemstitched cotton handkerchiefs, The collector had held that the
goods were “hemmed handkerchiefs,” within the meaning of the act of
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Miareh' 3;1883; Schedule I, par. 325, and accordingly assessed u,duty of
40 pei eént. ‘ad valorem. . The- importers protested, . claiming that the
goods wire dutisble at 35 per cent., under parsgraph: 324 of the same
scheduls, a8 *manufactures of cotton miot specially enumerated,” and the
collector's ‘wdtioh was sustained by the board of general appraisers. The
dirciit court reversed the decision of the board, and sustained the claim
gf th;:1 nnporters. 47, Fed Rep 875 The government appeals. Af
i ‘
- Jomes T Vam chsaelam-, Asst. U. S Atty., for nppellant.

it Albert Comatock, for respondent. .

SHI;PMAN, Cu‘cmt Judge. . The questmn in this case is whether the
hemstltched cot.ton handkerchiefs imported in August, 1890, and Sep-
tember, 1890, by the re fondents, were properly classified by the col-
lector under paragraph 825 of Schedule T (cotton and cotton goods) of
the tariff act. of March. 8, 1883, or whether they should have been classi-
fied under p&ragraph 324 of that schedule. 'The paragraphsread as fol-
lows:,. A

“824,. Oott,on oords, braids, gimps, ga,lloons, webbing, cording, suspenders.
bmces, and all manufactures of cotton not specially enumerated or provided
foxi in t’l;nxp act. and corsets of whatever matenal composed, 85 per centum ad
va orer .

4325, Cotton lhces, emibroideries, insertings, trimmings, lace curtains, cot~
ton dumagk;: helnmed haudkewhlefs, a.nd cotfon' velvet, 40 per centum ad
oalarm. /N

i C a’ppeﬂrs "by explic‘it and uncontrarhcted testmmony,—the testimony
of those convérsant with the commereidl designations of cotton goods and
handkei‘chiefs,—~that at'and priorto the time of the passage of the tariff
act in question, there was a distinct nomenclature in the trade for
kemmed ‘handkerchiefs #nd hemstitched haridkerchiefs, under which
articles like'the: importations in-controversy were known to and bought
and sold in the trade exclusively as hemstitched handkerchiefs, while
other articles, embracing a large variety, were known to and bought and
sold in the trade exclusively as hemmed cotton handkerchiefs, the two
classes being distinguished by the presence or absence of ornamentation
at the edge of the hem. It was also proved that the trade name “hemmed
handkerchiefs” excluded hemstitched handkerchiefs, although the latter
were in fact-heramed, and that a hemstitched handkerchief was not, in
commercial language and designation, a hemmed handkerchief. The
two classes were distinct and separate. No testimony was offered by
the collector: :to vary or weaken the force of those facts, and it is to be
presumed that no such testimony was available.. The contention for the
appellant-is that the handkerchiefs in controversy, being hemmed as
well as ornamented, are specially enumerated or provided for by para-
graph-:825; /that the term “hemined handkerchiefs” is & descriptive
term, meaning handk‘erchiefs, nof in the piece, but hemmed, and was
ndt used it the paragraph in question in a technical or commercial sense.

“'The tendeticy of the decisions of the supreme court has long been to
hold with 'strictness that, when an article of commerce is designated in
» tariff ‘act by a specxﬁe name, or by general terms, the clearly estab-
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lished commercial meaning of such name or designation, at the time
when the tariff act was passed, determines the construction of the act
with respect to that article, (Arthur v, Morrison, 96 U. 8. 108; Arthur v.
Lahey, 1d. 1125 Worthington v. Abbott, 124 U. S. 434, 8 Sup. Ct. Rep.
$62,) until it was said by Mr. Justice BRADLEY in Robertson v. Salomon,
130 U. S. 412, 9 Sup. Ct. Rep. 559, that commercial designation “is
the first and most important designation to be ascertained in settling the
meaning and application of tariff Jaws.” Very likely, advantage will
be attempted to be taken of the breadth of this declaration to endow
mere subordinate fanciful commercial names with an undue importance,
but such an attempt is not apparent in the present case. It must be
evident that goods cannot be withdrawn from the operation of a general
classification, according to material, by designating them by particular
names, whlch merely indicate a subdlwsmn “of the general c]ass named
in the statute.

This being the general rule for the constructlon of terms or names in
the tariff acts, if congress desires to classify articles by terms of general
description, it can manifest such intent by the use of descriptive words
which exclude any restricted meaning, and, if such language is not used,
it is fair to presume that. the intent of the legislature was in harmony
with the rule of comstruction which the courts have declared, and
which is:

“Where general terms are used, the terms are to be taken in their ordinary
and comprelensive meaning, unless it is shown that they. have. in their com-

mercial sense, acquired a special and restricted meaning Arthur v. Mor-
rison, supra.

The sole question in this case is, were the words “hemmed ‘handker-
chiefs” used in their trade meaning, and are they denominative, or were
they used in a more general sense, and are they descriptive? It is true
that some of the terms used in paragraph 325 are apparently terms of
general description, and have been held, in previous statutes, to be des-
ignations of quality and material. Barber v. Schell, 107 U. 8. 617, 2
Sup. Ct. Rep. 301. It is therefore argued that the word “hemmed?” is
also to be considered descriptive, and not to be used in a commercial
sense. Hemmed cotton handkerchiefs were not specifically named in
the cotton schedule in the Revised Statutes, but it was thought best to
specifically enumerate them in the act of 1883, and they were included
by name in the paragraph which had long been in existence in the same
general form. The fact that the article was put into this paragraph does
not seem controlling, but in view of the decisions which have been
quoted, and of the manifest importance that the rule of construction of
tariff acts shall be, so far as is practicable, uniform and not easily dis-
turbed by exceptions, I think that the term “hemmed handkerchiefs,”
which was introduced into the paragraph, should be construed in ao-
cordance with the pnnclple which has been stated.

It is argued that it is unreasonable to suppose that congress intended
to impose a higher duty upon cotton handkerchiefs having a plain, cheap
hem than upon those which were prevented from raveling in a more or-
namental and expensive manner, It is true that the construction makes
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apparent a lack of symmetry in the rates of duty, but the court cannot
attempt to adjust into symmetry the various provisions of a statute
which must include many details, by creating exceptions ‘to a well-set~
{led, and, on the whole, satisfactory, rule of interpretation of the stat-
ute relating to the revenue from imports. . In accordance with this rule,
the term “hemmed handkerchief” is a commercial term, and does not
mean a handkerchief which has been cut from the piece, and has been
in fact hemmed, but it means the article commercially known as a
“hemmed handkerchief,” which definition excludes the hemstitched ar-
ticle. - Indeed, if the distinctions made in common speech are looked
at, it.is probable that the word “hemmed ” would generally be regarded
a8 indicating a different article from the one known as “hemstitched.”
The term appropriately describes a class of articles in which, by the
commercial nomenclature, hemstitched handkerchiefs are not included,
and resort must therefore be had to other statutory provisions to ascer-
tain the proper duty upon the excluded articles. We agree with the
opinion of the circuit court, that the importation in suit should have been
classified under section 324, The judgment is affirmed.

WarLLACE, Cireunit Judge, (dissenting.) I cannotagree with my Brother
SHEPMAN in thig case. I think that the bandkerchiefs in controversy,
being hemmed aé well as ornamented, are “especially enumerated or pro-
vided for” by paragraph 325. It is unreasonable to suppose that congress
interided to impose a higher duty upon cotton handkerchiefs having a
plain, cheap hem than upon those baving an ornamented and more ex-
pensive hem. I think that the term “hemmed handkerchiefs” is descrip-
tive rather than denominative. It meansthe same thing asthough it read
“Yiandkerchiefs hemmed,” or “handkerchiefs baving a hem.” The case
is' sorewhat analogous to Binns v. Laurence, 12 How. 9. The importa-
tiens ‘are none the less hemined handkerchiefs because they are also orna-

niented ones.

. %" Inpuratep Fisre Inpustrims Co. e al. v. GRACE et al.
(Circuit Court, D. Massachusetts. July 28, 1892.)
©t 7 Now 2,082, ’

1. PATENTS YOR INVENTIONS—JOINT INFRINGEMENT--PLEADING.
-+ iIn'a suit against two or motre persons for infringing a patent, a8 general aver-
.ment bf infringement by defendants is a sufficient allegation of common infringe-
‘ ment, without in terms averring a joint infringement.
9. SiME--PROFERT OF PATENT—DEMURRER.
~ In-a bill for infringement, the profert by complainants of the letters patent does
not make the recitals in the specifications as to the prior state of the art a part ef
the bill, in any technical or proper sense, so that the prior state of the art can be
considered on demurrer, ‘
8, BAME—DEMURRER—JUDIOIAL NOTICE OF PRIOR ART.
On demurrer to a bill for infringement of letters patent No. 273,869, issued Mareh
-+ - 18, 1888, to the -Underground Electric Cable Company, for an insulating under-
ground cable conductor, consisting of a tube of compressed paper, the court canmot
_ take judicial notice of the prior state of the art.

i 'In'Equity.  Bill by the Indurated Fibre Industries Company and
the 'Builders’ Insulating Tube Company against James J. Grace,
Charles S. Pinkham, and Eugene W. Godirey, for infringement of let-



