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2. The examination of the record shows that the receiver advertised
and sold the property in lots according to the inventory which he had
filed in court, and according to the act of transfer of the city of New
Orleans to the receiver. In addition to this, it appears that the receiver
was authorized by the court to employ, and did employ, a surveyor,
who made a large plan, which was exhibited at the sale. The pur-
chasers were thus fully charged with notice with regard to the publie
streets which intersected and subdivided sonie of the tracts of land
sold; and, as said above, the purchasers, with full notice, seem to be
satisfied. The contention that by the sale of the property under the ad-
vertisement the court either ordered or approved the sale of the public
streets is not tenable.

3. As stated above, the sale of the property was made in the same lot
or blocks as it was acquired by the city of New Orleans, the trustee of the
drainage fund, and as transferred by the city to the receiver. The rec-
ord shows that to have it surveyed and subdivided in smaller lots would
be very expensive, and without substantial pecuniary result.

4. This is a general assignment that the court erred, the particular
grounds being covered by the first three assignments. The opposition
of the city of New Orleans to the confirmation of the sales made by the
receiver is not accompanied with any averment that the property has
been sold at an inferior price, or that a resale would furnish an advanced
price, while the weight of the evidence is to the effect that the property
brought fair prices, considering its character and location, and that a re-
advertisement and sale would cost more than any possible increase of
price that could be obtained. We conclude that there is no error in the
gecreg appealed from prejudicial to the appellant, and the same is af-

rmed.
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(Ciércuit Court of Appeals, Fifth Circuit. June 24, 1892,)

No. 48.

1. BALE—RESCISSION—FRAUDULENT REPRESENTATIONS.

A large tract of land was sold at an agreed price, a certain portion to be paid in
cash and balance to be secured by mortgage. Subseguently the seller was induced,
by false representations in regard to the solvency of a bank, to accept stock in it
as part payment of the balance of the purchase price. The purchaser, who was
president of the bank, organized a joint-stock company, and conveyed the land. to
it, taking mortgage bonds in payment, which were delivered to the bank in con-
sideration of prior indebteduess to it. The bank and the intermediate parties
knew of the fraudulent transaction. The bank soon after was declared insoivent,
and a receiver appointed. Held that, since the bank was the real vendor of the
stock, the seller was entitled to a complete rescission of the fraudulent sale.

8. BaME—SaLE OoF BANK STOCE—RIGHTS OF CREDITORS.

‘When bank stock is fraudulently sold, and the proceeds are turned over to the
bank, and a receiver is subsequently appointed, no creditor of the bank can be said
to have any such interest in the proceeds as would prevent restitution and a re-
scission of the sale; andsuch appointment of a receiver does not in itself show tbat
there are creditors of the bank who had prior equities.
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A deolsion rescinding the sale, 80 as to restore to the ‘purchager the proceeds of

* the stock: fraudulently sold, does not necessarily involv)a decision that the pur-
chaser ig not liable to an assessment on the stock, if necessary to pay debts, ‘

~ Appeal from the Circuit Court of the United States for the N orthern
District of Florida. -

In E%Fity. Bill by the Florida Land & Improvement Company
against T, B. Merrill, as receiver of the First National Bank of Palatka,
W. ], Winegar, and the Florida Land & Lumber Company, for the re-
scission of a fraudulent sale of bank stock. Bill dismissed on demurrer.
Complainant appeals. Reversed.

H. Bisbee, for appellant.

. J. N, Stripling, for appellees. o ‘
JlBefor:e ParpEE and McCorMick, Circuit Judges, and Locks, District
udge. '

ParpEg, Circuit Judge. This is an appeal from a decree dismissing
the complainant’s bill. The facts stated in the bill and exhibits thereto,
and admitted by demurrer, briefly stated, are as follows: Appellant
was the owner of about 104,819 acres of land in the county of Volusia,
state of Florida, and at or about December 29, 1890, W. J. Winegar,
one of the appellees, purchased. said lands, paying at the time of pur-
chase all the price except $21,409.56, to secure which said Winegar
was, according to the contract, to execute to appellant his promissory
note secured by morigage on said lands. Shortly after the contract of
sale Winegar proposed  to appellant to pay part of said balance of pur-
chase money in the stock of the First National Bank of Palatka, Florida,
of which said bank said Winegar was at that time and has ever since
been president. Appellant, not being acquainted with the condition of
said bank, requested Winegar as president to make a statement of its
condition. The officers of the appellant company, the Florida Land &
Improvement Company, resided in the ¢ity of Philadelphia, and had
no means of knowing the condition of said bank except from the state-
ments made by said Winegar. In reply Winegar wrote a letter, (Ex-
hibit B of the dmended bill of complaint,) saying the paid-up capital
of the bank was $150,000, with a present surplus of $23,600, and-de-
posits to the amount of $250,000; and further saying that the dividends
during the year 1890 were 7 per cent., and that it was expected that
the next dividend would be at the rate of 5 per cent. for the half year,
in'order to bring up the average to 8 per cent. for last year, and that
the present value of the stock was sbout from $115 to $120. - These
statements were false, and Winegar: krniew at the time of making them
that they were false; and. said bank:was at that time- utterly and hope-
Tessly' insolvent, ; Appellant, relying upon the statement of the said
Winegar, president of said bank,:accepted 100 shares of stock at $115
'per'share, and took a'mortgage for the balance of the purchase money,
$9,909.56, on the lands mentioned. " This mortgage has been paid and
satisfied. At or about the time of dccepting the stock of said bank; ap-
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pellant. exectited and delivered to said Winegar a good and sufficient
deed of conveyance of the lands mentioned.

Winegar, soon after these lands were conveyed to him, organized the
defendant company, the Florida Land & Lumber Company, of which
company he became and still is the president. To this company Wine-
gar conveyed the lands mentioned, and the Florida Land & Lumber
Company then issued a series of bonds, to the amount of about $108,-
400, par value, secured by a mortgage or deed of trust on said lands,
said mortgage or deed of trust being given to the Manhattan Trust
Company as trustee for the bondholders. The Manhattan Trust Com-
pany, though made defendant, has never been served with process, or
otherwise brought into court. These bonds were given to Winegar in
payment for the lands, and also a large quantity of capital stock of
said defendant company was given to him. All, or nearly all, of the
bonds and stock mentioned were delivered to the First Natxonal Bank
of Palatka, in consideration only of past indebtedness of the said
Winegar to the said bank, and no new consideration was paid by said
bank: for said bonds; and the bill charges said bank with full notice
of the fraud. practiced on appellant by said Winegar in imposing said
worthless stock upon it; and also charges the receiver and all creditors
and stockholders of the bank with full notice of said fraud. The
-Florida Land & Lumber Company, to whom said Winegar conveyed
these 'lands, is also charged with full notice of said fraud through its
president, Winegar. The bill further charges that the said shares of
stock of the First National Bank of Palatka sold to Winegar by appel-
lant were, at the time they were sold and delivered, the property of the
bank; and that the said Winegar delivered the same for the benefit of
the ‘bank, and in order to obtain an appearance of assets for the said
bank which, as before said, was totally insolvent.

The First National Bank of Palatka was declared insolventon July
17,1891, about six months after the making of the statement contained
in Exhlblt B, and the defendant T. B. Merrill was appomted receiver
of the same on the - day of August, 1891. The receiver has in
-his possession the bonds and stock above referred to, and claims ‘to be
entitled to payment of said bonds before appellant is satisfied for the
balance of the purchase price of said lands. The bill shows that the of-
ficers of the appellant company were not informed and knew nothing of
the condition of the said bank until within a very short time before the
filing of its bill of complaint. Appellant claims, on the state of facts
set forth in the bill, to be entitled in equity to a vendor’s lien on the
lands conveyed to Winegar, superior to the claims of holders of bonds
issued: by the Florida Land & Lumber Company, for the balance of said
purchase money due for said lands, and, as incidental to this relief, it
asks that Merrill, as receiver of the bank, be restrained from selling, or
in any wise disposing of, said bonds. Appellant further asks that said
receiver be enjoined from levying or collecting any assessment on said
‘bank stock, as against appellant. Alternative relief is also prayed in
-the. bill, if for any reason the particular relief as ‘mentioned should not




80 FEDERAL REPORTER, vol. 52..

be proper. Defendants T. B. Merrill, as receiver, etc., the First Na-
tional Bank of Palatka, and W. J. Winegar demurred to the bill on the
general ground that there was no equity in it, and, on hearing, this de-
murrer was sustained, and a decree dismissing the bill was entered.

~ On the facts as stated, all admitted by the demurrer, the appellant
‘has been defrauded of a property right, and is entitled to relief, unless,
in the mean time, the rights of .innocent third parties have intervened.
The learned. judge presiding in. the circuit court gave no reasons in writ-
ing for his decision, and we.are left to infer what they may have been.
It is:suggested in the briefs that the court held that, by the declaration
of insolvency of the bank and the appointment of & receiver, the rights
of ipnocent third parties, to wit, creditors of the bank, have intervened;
and’ that as the receiver represents the creditors of the bank as well as
the ‘bank, although it did ot appear that there were any creditors of
the, bank who had given credit to it on the faith of the bonds issued on
the, lands in controveray, yet the court would infer from the fact that
the recejver. had been appointed that there were creditors of the bank
who were: prior in equity to the appellant. As it is admitted that the
bank stock, when frandulently. sold and delivered to the appellant, was
the property of the bank, and that the proceeds of the fraudulent sale
were ab once turned over to.the bank, and are now held by the receiver
as the, property. of the bank, we do not understand how it can be that
any creditor of the bank can have such an interest as would prevent res-
titution, ‘The .receiver representing creditors has- only the rights of
property possessed by the bank.. . It does not appear, nor it is to be in-
ferred, that. the receiver or the creditors of the bank have parted with
anything of value upon the faith of the bonds fraudulently held by the
bank, ‘and to allow the receiver, on the theory that there may be some
bona ﬁde creditor of the bank, to retain the proceeds of the fraudulent
sale, would be to give the qreditors of the bank the fruits of a gross fraud,
which,, by taking and holding, would make them particeps criminis. 1
Story, Eq. Jur. 193a; Kerr, Fraud & M. 233.

Counsel for appellees contends in this court “that the capital stock of
an . incorporated, company is a fund set apart for the payment of its
debts;” citing Sanger v. Upton, 91 U. S. 56. And he says further:

.“Under this principle the interests of the insolvent bank and its stockhold-
ers are secondary and contingent. They have no interest until the last ob-
ligation of the bank to its creditors shall have been fully discharged. After
the payment of all debts they are entitled to the residunm. The creditors are
‘interested parties, and under the circumstances the bill should allege that
they had’ notice of the alleged fraud, and that the credit was not extended
upon. the faith of the bonds in question, nor upon the faith of appellant being
‘& stockholder. Fraudulent misrepresentations of the officers of a bank made
sto stockholders at the time of purchase constitute no defense after its insol-
. vency, and the appomtment of a receiver.”

. Citing Benj. Sales, par. 709; Kerr, Fraud & M. pp 48, 49 Ogdm
. Ingurance Co., 22 How. 880; Upton v. Tribileock, 91 U. S, 45 Farrar
v. Walker, 3 Dill. 506, and note, Upton v. Englehart 1d., 496; Duffield
v. Barnum, (Mich.) 31 N. W. Rep. 810; Moore v. Jones, '3 Woods, 53.
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In our opinion these arguments and authorities do not apply in this
case. This is not a case of subscription to the capital stock of an incor-
porated company, nor a case of transfer of stock by an ordinary stock-
holder, but it is a case where the bank as an actor made a fraudulent
sale of its own stock, and now by its receiver holds the proceeds thus
acquired. In other words, the receiver of the bank holds property that
does not belong to the bank, to which neither he as receiver nor the
creditors of the bank are entitled in equity and good conscience.

Further than this, on counsel’s theory of the bill that the stock sold
was Winegar’s, and not the bank’s, it is to be noticed that the scope of
the bill covers two distinct subjects for equitable relief,—the one being
to restore the appellant to the equitable right of which it hag been di-
vested, the other to protection from assessments and charges as a stock-
holder in the First National Bank of Palatka; appellant may be entitled
to the one and not to the other. To withhold from the demands of the
creditors of ithe bank property fraudulently acquired by the bank does
not necessarily require a denial of an assessment on the stock of the bank,
if necessary to pay debts. - And in this view of the case we are clearly
of the opinion that appellant is entitled to a rescission of the sale of stock
in question, as against Winegar, the Florida Land & Improvement Com-
pany, and the First National Bank of Palatka; and also as against the
receiver of the bank, at least so far as to restore to appellant the vendor’s
lien upon the lands described in the bill for the amount of the purchase
price still unpaid, leaving the receiver to collect assessments on stock
from such stockholders as under the law may be liable. Considering,
. however, as we do, that the bill charges and the demurrer admits that

the bank was the real vendor of the stock, we think that in equity the
appellant is entitled to have a complete rescission of the fraudulent
transaction complained of. The decree sustaining the demurrer and
dismissing the bill should be reversed; and it is so ordered.

Unitep StaTEs . CULVER of al.

(Ctreuit Court, W. D. Arkansas. June 29, 1892.)

1. PuBr10 LANDS—CANCELLATION OF PATENT—MINERAL LANKDS.
. Bection 2318 of the Revised Statutes of the United States provides “that in all
cases lands valuable for minerals shall be reserved from sale, except as otherwise
expressly directed by law.” In such case, the title of the lands in defendants
conld not be held valid because acquired against the law,

2. BAME—FRAUD.

If the lands are valuable for mineral, and they were purchased by defendants
as agricultural lands, with the knowledge that they were mineral lands, the pat-
ent issued by the government would convey no title, because issued unadvisedly,
or by mistake of an officer of the government while acting ministerially. In such
a case, the parties purchasing the land are guiity of a fraud, and upon that ground
a court of equity will pronounce the patent void.

:v.52F.no.1——6



