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Hammioek v+ Trust :Co., 105 . 8, 77, 89, the court held that state laws
authorizing redemption from sales of real estate could not be applied
to the real estate of a corporation operating its property under a fran-,
chise and for public use. = The court degreed an absolute sale, because
“a sale of the real estate, franchise, and . personal .property separately
might in every case prove disastrous to all eoncerned, and defeat the
ends for which the corporation was created.” In Steger v. Refrigerator
Co., supra, the supreme court of Tennessee declared “that the pipes, and
the license or easement under which they are laid, would certainly pass
under a sale of the property as an entirety, and for operating purposes,
no reservation being made.” So, also, in the case of Railroad Co. v.
Parker, 9 Ga. 877, where judgment creditors were proceeding to sell
separate. portions of the railroad, a court of equity arrested the execu-
tions, and- decreed a sale of the road, “with all the rights, franchises,
and property connected therewith,” and distributed the proceeds among
creditors according to their respective rights. The eminent Judge
Lumpxiy, reviewing this deeree, observes: o

“Thechancellor, then, in taking this matter in hand, and directing a sale
of the entire interest for the benefit of all concerned, was but invoking the
powers of equity to aid the defects of law, and applying analogous principles
to the existing emergency; and, so far from transcending his authority, he is
entitled to the thanks of the parties and the country for the correct and en-
- lightened policy which he adopted. Had he faltered, or shunned the responsi-
bility thus ecast upon him, he would have shown himself unworthy of the
high office which he filled. As it is, this precedent will stand in bold relief
a8 a landmark for future adjudications.”

I follow these landmarks, guiding me, as I think, to a correct con-
clusion. ’

Let there be a decree for complainant, declaring a lien for its debt
upon the waterworks plant and upon the interest of the defendant in
the premises in question; directing a sale of the plant, and such inter-
est in the lands, and of the franchise of maintaining and operating the
plant for the uses to which it is devoted by the law of the defendant’s
incorporation, as an entirety, and that the proceeds of sale he brought
into the registry of the court, for distribution among all who may show
right thereto.

Sax Dieco County v. CALIFORNIA NAT. BANK ef al.

(Circuit Court, 8. D. California. October 3, 1892.)

1. BANRS AND BANKING—DEPOSITS—CoUNTY FUNDS.
' ‘Where the treasurer and tax collector of a county, without authority of law, de-
. .positcounty moneys ln a bank, and receive certificates of deposit marked “Special,
the title to the moneys does not pass, althotigh there is8 no agreement that the
identieal bills shall be returned, and they gre mixed with the bank’s general funds,
and the county is entitled to recover an equal amount from a receiver of the bank
prior to the payment of the general depositors.
2. BaME—EQUITABLE REMEDIES. i
The county’s rights in such case are enforceable only by a bill in equity, for there
is no privity of contract between it and the bank. attonal Bank v. Insurance
. Qo., 104 U. B, 54, followed. o
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- In Equity. 'Bill by the county of San Diego against the California
National ‘Bank and Fredrick N. Pauly, as receiver thereof, to recover
certain moneys deposited in the bank by the county treasurer and the
1ax collector. Heard on demurrer to the complaint. Overruled.

Works & Works, for complainant,
M. T, Allen, for defendants.

" Ross, District Judge. This suit was originally brought in the su-
perior court of San Diego county against the defendant bank, a national
bank organized under and pursuant to the laws of the United States, and
which became insolvent and suspended payment on the 11th day of
November, 1891, and against Fredrick N. Pauly, the duly appointed
and acting receiver of the assets and property of the bank, on whose
motion the suit was transferred to this court. The complainant is a
municipal corporation of the state of California, and by its bill charges
that on the 15th day of August, 1891, its then duly elected, qualified,
and acting treasurer, C. R. Dauer, mada with the defendant bank a de-
posit of the moneys of the complainant then in his custody as such
treasurer, of $5,975.70, lawful money of the United States, and took
from the bank a certificate of deposit therefor, in the words and figures
following, to wit: .

“5,975.70: . The California National Bank.
: “4Dollars, - 0 : :
“San Diego, Cal., August- 18, 1891, .

“No. 6,700. BN o _

#C.. By Dauer, Co. Treas,, has deposited in this bank five thousand nine
hundred seventy-five and seventy one hundredths dollars, payable to the
.order of same, on return of this certificate properly indorsed.

S R e TN *: %G, N. O'Brrien, Cashier.”

", Other similar deposits by Dauer, as such county treasurer, aggregat-
ing $10,000 additional of complainant’s money, are also alleged, for -
which similar: ce tificates,of deposit are alleged to have been issued by
the.bank, and taken by the treasurer.  The bill further charges that on
ﬂiQ_2d.Qf’;l\‘{qve'mber,'lsvﬁ)‘l‘,‘; the then duly elected, qualified, and acting
tax collector, H. W. Weineke, of the county complainant, made with
the defendant a deposit of the moneys of the complainant then in his
custody as such collector, of $6;114.85, lawful money of the United
States, and took from the bank its certificate of deposit therefor in the
words and figures following, to wit: ... :

“6,114.85 o ' The California National Bank.
“Dollars. = - ., N
“San Diego, Cal., November 2, 1891.
~ “No. 6,891 . ‘

““H, W. Weineke, Tax Coll’r, has deposited in this bank six thousand
one hundred fourteen and eighty-five one hundredths dollars, payable to
. the order.of same on return of this certificate properly indorsed.

B DTG - “G.N.OBriEx, Cashier.”

Other similar deposits by Weineke, as such county tax collector, ag-
gregating $20,000°additional of complainant’s money, are also alleged,
for which similar certificates of deposit are alleged to have been issued by

Special

"Special
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the bank, and taken by the tax collector. The bill further alleges that
between the 2d and 10th days of November, 1891, the aforesaid tax col-
lector of complainant made with the defendant bank deposits of the
moneys of the complainant then in his hands as such collector, in vari-
ous amounts, aggregating $24,582.75, for which no certificates of deposit
were taken by him. Ttis averred that all of the moneys so deposited by
the treasurer and tax collector of the complainant county were held by
its officers in trust, for the complainant, and were deposited by them,
and received by the bank, without authority of law; that the deposits
were made by the officers named, for safekeeping; that the bank knew at
the time that the moneys so deposited were the moneye of the complain-
ant, held by the treasurer and tax collector, respectively, as public offi-
cers, and in trust for the complainant; and that each of the certificates
issued therefor was indorsed “Special,” because of the fact that the
moneys were public and trust funds. It is alleged that no part of the
moneys so deposited has been repaid, except the sum of $2,453.27; that
the defendant receiver has, since his appointment, received of the assets
of the bank a sum sufficient to pay and satisfy the amounts deposited
by the treasurer and tax collector, but refuses to pay the same to com-
plainant; thatthere is not sufficient moneys or assets of the bank to pay
its indebtedness in full; and that the receiver is about to, and will, un-
less restrained from so doing, apply a partof the funds now in his hands,
and alleged to belong to complainant, to the payment of the general in-
debtedness of the bank, thus deprlvmg complainant of its alleged right
to receive the amount of its funds in full.

_The defendants, by demurrer, urge two ob_]ectlons to the bill: First,
that complainant has a plain and adequate remedy at law; second, that
the bill contains no equities entitling complainant to any rehef against
the defendants, or either of thém. Tt is very cleal that if the bill states
a cause of action at all it is of an equitable nature, and enforceable in a
court of equity only. A similar point was raised in the case of National
Bank v." Insurance Co., 104 U S. 54. In that case one Dillon was the
agept of the insurance company. He kept an account with the bank;
the account was entered on the bank books with him as general agent.
As agent of the insurance company he collected, and it was his duty to
remit, the premiums. In-the course of his deallngs with the bank he
borrowed money on his personal obligation. Finally, the bank sought
to appropriate his deposrcs to the payment of this debt. The insurance
company filed its bill in equity to recover the amount of those deposits,
as equitably belonging to it. The fact that they were premiums re-
ceived for the insurance company was shown. The court said:

“It is objected thal the remedy of the complainant below, if any existed, is
at law, and not in equity, But the contract created by the dealings in a bank
account is between the depositor and bank alone, without reference to the
beneficial ownership of the moneys deposited. No one can sue at law for a
breach of that contract except the parties to it. There was no privity created
by it, even upon the facts of the present case, as-we have found them between
,the bank and.the insurance company. = The latter would not have been liable
for an ovezdraft by Dillon, as was decided by this court in National Bank
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v Fristirinee Co.; 10807, 8783, ‘nd, convetiely, for' the balatice dus from
the bankino actlon atlawt upon: the account: counld be maintained bytheinsur-
anceoompany, - But-altheugh the relatiofy between the bank and its depositor
B &hat,-merely. of debtor and | eredltox,‘and‘ the halance duge. on “the.account is
only 3 bj;, yet the q'ﬁ t;on is always -open, * To whom, ip equlty. does it
bené i belong? ! the mopey depomted belonged’ to & third person, and
was held' by '‘the depositorfn a fiduciary capdcity, its chamcter is not changed
by beitlg Placed to his clédit ih his bank ‘account.”

alsor Bank v. Gillespie, 137 U. 8, 411, 11 Sup. Ct. Rep. 118:
Bank v. Walker, 130 U. 5 267, 9 Sup. Ct. Rep 519. :

In'the’ present case, not only d1d the defendant bank, according to the
averments of the bill, have knowledge that the dep051tors of the moneys
in question were, at the' time of such deposits, officers of the complain-
ant county, and that thé moneys so deposited belonged to the cornplam—
ant, and were therefore held by the officers depositing the same in trust
for the county, but the bank is chargeable with notice of the fact that
the law of the state made' 1t illegal for those officers to make, or the bank
to'receive, such deposlts Yamell v. City of Los Angeles, 87 Cal. 603, 25
Pac Rep. 767.

"'The bank, therefore, dcquired no tltle to the moneys so deposited, as
agamst the complamant and they continued impressed with the trust
in complamant’s favor. " It is true that thé moneys in question wete not
made as a special, as cbntradlstmgmshed from a general, deposit, as
those terms are understood in banking 'matters; that is to say, it was
not agreed between the 6fficers making the deposits and the bank that
the identical moneys deposnted were to be returned. The moneys de-
posited by the officers of complainant were no doubt mingled with the
moneys of the bank, and their identity. thus lost; but can such fact de-
stroy the trust in complamant’s favor, ér prevent the enforcement of it
by a copurt of equlty? The bank being insolvent, the question is be-
tween the complainant and the general creditors of the bank represented
by the'recelver. The ordinary creditors became such voluntarily; they
depodited their money with the bank with their eyes open. But the
money of the compxamanf was deposited by its officers, and received by
the 'bank, not only w1thout the knowledge of complainant, but contrary
to lpw. To put the complainant on the same plane with the ordinary
creditots is to make the former share in a'loss to, which it did not vol-
untarlly subject itself, and to give to the latter a share in money which
neVet in equity becamé the property of the bank. This is certainly not
just, Tt was said by Mr. Justice BRADLEY in F%*elmghuysen v. Nugent,
36 Fed. Rep. 239: '

“Formerly, the equitable rlghb of followmg misapplied - money or other
property into the hands ‘of the parties receiving it depended upon the ability
‘of identifying it, the equity attaching only to the very property misapplied.
“This' fight ' was first extended to the proteeds of the property, namely, to that
“which was procured in' pflace of it by exchange, purchase, or sale; but if it
‘becamne confused with other property of the same kind, so s not to be distin-
‘guishable, without anyfault'on the part of'the possessor, the equity was lost,
Finally, however, it has Beéh held as the better doctrine that confusion does

‘not destroy the equity entirely, but converts it into a charge upon the entire
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mass; giving'to the party injured by the uplawful diversion a priority of right
over the 9"1,‘1“ creditors of the possessor.” .

This rule was recognized as correct and applied by the supreme court
in Nationad Bank v. Insurance'Co., 104 U. 8. 56, 67; Peters v. Bain, 133
U. 8. 694,10 Sup. Ct. Rep. 354; and its application to the facts al-
leged in the bill in the present case is sufficient to sustain it. Demur-
rer overruled. S S v

‘ . . P
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" Avawsta, T. & G. R. Co. et al. v. Krrrer.
 \Cirouit Gourt of Appeals, Fifth Clrcutf. June 23, 1892)
' - No.41. o

1. RarroAD COMPANIES—MORTGAGES—AUTHORITY OF PRESIDENT-~ESTOPPEL.

.- When the president of a company!chartered by.the state of Florida for the con-
struction of a railroad, under the authorization of the board of directors, mortgages
the company’s land, and theé' motiey, which is loaned in good faith, is used by the
-officers of the company, for company purposes, and the validity: of the transaction is
recognized by payment of interest, and the transaction is brought to the notice of
thé'directors, both actually abd by recordation of the deeds, and there is no repu-
.- diation of the mortgage or denial of the authority of the president in the premises,
& subseqnient resolution by part of the directors, made long afterwards, disapprov-
ing and annulling thepresident’s authority, does not invalidate the transaction or
vent a foreclosure; since the company tacitly ratified the ‘act of the president,
y Dot promptly disafirming the transaction.

2. SBaAMp—MORTGAGE OF LAND GRANT—TITLE. ‘

- The land was granted:to the company by the state of Florida, to which it had been
donated under the swamp and overflowed lands act, (Act Cong. Sept. 28, 1850.)
The mortgage conveyed all'and any interest the company might have in theland.

* Held, that if:the company did not have a legal title to the land, by reason of the ab-
sence of a patent in the original grant to the state, it had a full equitable title, and
the ' mortgage passed whatever title the company ilad.

8. BAME~—~ACTS OF BEORETARY DE FACTO—ESTOPPEL.

‘When an assistant secretary of a railroad company acts as the secretary in fact,
transacting the business of the company, with the knowledge of the directors, and,
as such<de facto secretary, attaches the seals' of the company to mortgages exe-
cuted by the company on its land, it is not necessary for the mortgages, in estab-
g:hing the validity of the mortgages, to show that he was an assistant secretary

'jm‘ : L o b .

4. BaME—CoNsTRUCTION CONTRACT—VALIDITY—FRAUD.
. _The mere fact that the president of a railroad company, unknown to the other
- directors, is interested in a construction ‘¢ontract let by the company, does not
make the contract void, if it is otherwise free from fraud. .

Appeal from the Circuit Court of the United States for the Northern
District of Florida. .

In Equity.. Bill by Joseph J. Kittel against the Augusta, Tallahas-
see & Gulf Railroad Company and others to. foreclose a mortgage. De-
cree for complainant. Defendant company alone appeals. Affirmed.

~J. B. C. Drew, for appellant. ca "

_H. Bisbes, for appe..ee. ‘ . ‘

. Before PARDEE and McConmIck, Circuit Judges, and lockk, District
Judge. ‘ o



