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Vapor was corxveyed in:pipes-laid through the streets. If was held that
the pipes, being essential tothe enterprise, with thelicense of easement
under which théy ‘were laid, would pass under a sale of the property as
anentirety. A lien was al]owed upon the lot and plant for material and
labor furnished in respect of the pipes. ' 'In Badger Lumber Co. v. Marion
Water - Supply, etc., Co., 29 Pac. Rep. 476; on rehearing, 30 Pac. Rep.
117,—the supreme cou1t of Kansas adJungd a‘mechanic’s lien upon an
electrlc power plant, and the premises upon which the plant was situ-
ated, for polés placed in the public streets, and upon which were
stretched 'the wires connected with the electric light machinery. In
Prooks v. Ratlway Co., 101 U, 8,443, a lien for materials and labor
upon one section of a railway was extended over the entire road. ~This
is an instructive case. ‘The company was organized to build a railroad
from Burlington, Iowa, to some point on the Missouri, river. From
Burlington to Viele the company used the track of another company;
from Vield to Bloomfield the company built and paid for:its own track;
from Bloomfield to: Moulton the coinpany used the track of another com-
pany; ‘and i frolts Moulton,’ Iowa, to Unionville, Mo., it built its own
road. - The materials and labor for which a lien was claimed were- far-
nished and- done uponthis latter piece of road. It was urged in re-
sistance of the élaim that'the road was built in sections, and that there,
was such a separation in'space and time that they could not be consid-
ered as ‘one improvement. The lien was, however, declared upon the
road, right of way, stations, etc., of the company, from Viele junction to
the south state line of Iowa; the ‘court asserting that “the intersection
of fourteen miles of another road between Bloomfield and: Moulton does
not destroy the 1dent1ty of ‘the 1mprovement, nor convert it into two
railroads.”"

The stipreme court of Wlsconsm in consuiermg the statute in ques-
tion, has adopted a like liberal construction of the law, with a view.to se-
curing the benefit of a lien to those whose rights were sought to be protected.
The statute accords a lien to one whoe furnishes-labor or materials in or
about the construction of the butlding or machinery, “ constructed so as
to become part of the freehold .upon which it is to be situated.” Not-
withstanding this language, that court, in Spruken v. Stout, 52 Wis. 517,
524, 9 N. W. Rep. 277, allowed a lien for a draft tube, procured and
designed to be attached or permanently annexed to the mill, but which,
in fact, had not been attached. ' The effect of this decision is that, if
the principal strocture be a part of the freshold, there exists a- lien
thereon for parts furnished with' the intent to be affixed, but not in fact
attached. With greater reason should a lien be allowed upon the prin- -
eipal structure for piping attached’ and -constituting an essential and in-
dispensable part of the plant. ~The case of Eufaula Water Co. v. Addys-
ton Pipe & Steel Co., 89 Ala. 552, 8 South. Rep. 25, stands:opposed to
the cases cited, and to the: holdmg here. It ‘is only necessary-to observe,
with respect to that case, that,.as I think, it givés but narrow interpreta-
tion to the statute, and" evxdences adherence to the strictest letter of the
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law, in despite of its manifest purpose. The decision is in sharp con-
trast with the holding in Brooksv. Railway Co., and the liberal construc-
tion adopted by the supreme court of Wisconsin.

I am persuaded to the conclusion that the fact that the piping is laid
within the streets presents noobjection to charging its cost asa lien upon

- the plant and the parcel of ground upon which the pumping works and
well are situated.

4. It is further insisted that the lien statute has reference only to
property that may be sold on execution, and that the plant here, being
such only as is essential to the use and enjoyment of the franchise, can-
not be taken in execution, and is therefore exempted from the operation
of the law. In support of thiscontention the court isreferred to the fol-
lowing authorities: Foster v. Fowler, 60 Pa. St. 27; Guestv. Water Co., 142
Pa. St. 610, 21 Atl. Rep. 1001 Foundry Co.v. Bullock, 38 Fed. Rep. 565;
Harrison & Howard Iron Co. v. Council Bluffs City Waterworks Co., 25 Fed.
Rep. 170. The first is the leading case. Guest v. Water Co. is but an
echo. Foundry Co. v. Bullock is rested solely upon grounds of public pol-
icy, citing in support Foster v. Fowler,and the decision of the supreme court
of Wisconsin in Wilkinson v. Hoffman; not, however, distinguishing be-
tween a corporation municipal and one quasi public, nor referring to Hill
v. Radlroad Co , where the distinction is asserted. ' Harrison & Howard
Iron Co. v. Council Bluff City Waterworks Co. does not pass upon the ques-
tion. In Foster v. Fowler, a water company incorporated for the pur-
pose of introducing water into certain boroughs, for the use of the inhab-
itants of those boroughs, was sought to be subjected to the operation of
the mechanic’s lien law of Pennsylvania, with respect to its property es-
sential to the operations of its franchise. - The court declared against the
lien, saying that corporations “for the building of bridges, turnpike
roads, railroads, canals, and the like,” are agencies of the publie, “di-
rectly interested in the results to be produced by such corporations in
the facilities afforded to travel and the movements of trade-and com-
merce,” and that the use of the franchise “is not to be disturbed by the
seizure of any part of their property, essential to their active operations,
by creditors. They must recover their debts by sequestering their earn-
ings, allowing them to progress with their undertaking to accommodate
the public.” The court quotes approvingly the remarks of SERGEANT,
J., in Canal Co. v. Bonham, 9 Watts & S. 27, that—

“The privileges granted to corporations to construct turnpike roads, ete.,
are conferred with a view to the public use and accommodation, and they can-
not voluntarily deprive themselves of the lands and real estate and franchises
which are necessary for that purpose; nor can they be taken from them by
execution, and sold by a creditor, because to permit it would defeat the whole
object of the charter, by taking the improvements out of the hands of tha
corporation, and destroying their use and benefit.”

The court further observed:

“We think the remark of Lowrlig, J., in Williams v. Controllers, 18 Pa.
:8t. 275, is in point here, ¢ that, where there can be no execution, there can be
mo action,’ and that is as irue in this case, if we are right in the character we
hiave assigned to this corporation, as it was in that,”
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In the case referred: to,'a mechanie’s lien was denied for materials fur-
nished in the construdtion of a publie schoolhouse; the quoted remark
of Judge LowriE bemg used in this connection:

"4 here there ean be o execution, there can be no action, and as a levard
Jaeins is the:only execution proper on 4 judgment on a mechanic's lien, and
as that sort of execution is not allowed against a county, it follows that this
form of action cannot be sustained, if these defendants come within the mean-
ing of the word * county.”” .

Judge LowriE then proceeded to show that. the statute exempts from
execution all public corporations.

I 'have quoted at length from the opinion in Foster v. Fowler because it
beécomes important to ascertain the precise reasons upon which that deci-
sion isgrounded, with a view to ascertain whether the principles declared
can be applied to conditions prevailing within the state of Wisconsin.
The supieme court of Pennsylvania, it will be perceived, bases its hold-
ing upon two grounds: - First, because of the public character of the en-
terprisej that therefore, as the corporation itself cannot voluntarily de-
prive-itself of its property essential to the purpose of its organization, so
it cannot be taken by creditors; and, second, and quite incidentally, that,
“where there can be no execution, there can be no action.”

With respect to the:first ground, if I have correctly interpreted the
decigions of the supreme court of Wisconsin, the public character of the
enterprise is not allowed to defeat the application of the general laws of
the state to a private corporation.. The policies of the two states in this
regard. would seem to be widely divergent, and the decision of the one
cannot be allowed to control the policy of the other. It would also ap-
pear ‘from the observation of Judge SeraEant that in Pennsylvania a
quabi public-corporation cannot voluntarily deprive itself of its property
essential to the exercise of its franchise, and that the right of the cred-
itor:to take: corresponds with the right of the debtor to alienate, It is
not 8o in:Wisconsin. “Here the corporation may “take and hold prop-
erty, both real and personal, * * * -and sell, convey, or otherwise
dispose of the same;” may “mortgage its franchises, tolls, revenues, and
property, both real and personal, to secure the payment of its debts, or
to borrow money for the purposes of the corporation,” (Rev. St. Wis. §
1748, subds. 6, 7,) and may lease, sell, convey, or assign its franchises
and privileges conferred by law to any corporation, where such rights
would -be in direct aid: of the business of the purchasing corporation,
(1d. § 1775a, as amended by chapter 127, Laws 1891.) .'In the exercise
of these powers of ahenahon, the corporatlon stands upon like footing
mth an 1ﬁd1v1dual and subject to like liability to 1nvo]untary ahena—
tion. In the absence of i express legal exemption, “it is an inseparable
mcldent to property that it.ghould: be liable to the debts of the owner, as
it is to his alienation.” Hough v. Cress, 4 Jones, Eq. 295, 297.
No such exemptxon is expressed upon the statute book. To the con-
trary, it, is, most manifest. that the legxslature designed that the prop-
erty-of all (prlvaate qorporatxons, purely private or quasi public, should
be subject to sale for the payment of debts.  In the case of the latter
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class, to avoid arrest of the enterprise, and public inconvenience result-
ing from alienation, voluntary or involuntary, the law enacts that the
purchasers of the franchise of any corporation, by purchase at sale un-
der mortgage, in bankruptey, or under judgment, order, decree, or pro-
ceedings in any court, may organize anew, and shall be vested with the
rights, privileges, and franchises of the old corporation. Rev. 8t. Wis.
§ 1788. I conclude, therefore, that the ruling in Foster v. Fouwler, as to
the first ground upon which it is based, is not applicable here.

With respect to the second ground upon which the decision of that
case i8 placed, that, “where there can be no execution, there can be no
action,” it has been seen that the phrase occurs in Judge Lowrie’s opin-
ion, holding that & mechanic’s lien cannot be enforced against a munic-
‘ipality. Not content to rest his judgment, as it might well have been
‘rested, upon the broad ground of public poliey, he prefers to base his
conclusion on the more technical objection that by the statute of the
state-a mechanic’s lien could only be enforced by levari facias,—a writ
peculiar to the'state of Pennsylvania,—and such a writ could not by law
issue against a public body. Such ground of decision is whelly inap-
plicable in the state of Wisconsin, where the lien is foreclosed in equity,
and the sale is' under decree, and property of corporations may he sold
under decree to enforce payment of debts. Upon. this phrase, so em-
ployed; rests the whole contention that the lien laws apply only to prop-
erty that can be sold under a writ of execution. - It must be borne in
mind that in-Pennsylvania there exists no separate equity jurisdiction, as
‘here.  All judgments there are enforced by some sort of writ of execu-
tion, and are not, so to speak, self-executing, as is a decree in_equity
here. The phrase must be interpreted in the light of that fact. - The
term “execution” is there employed, as I think, in a broad sense, com-
prehending all means by which the judgments or decrees of courts are
enforced. In such sense, the phrase is well enough: as a test; whether
“an asserted right is given by statute, althongh modern legislation, per-
mitting actions against federal and state governments without power of
enforcement by the courts, presents an exception to the rule. - In:gen-
eral the right to judgment or decree necessarily. carries with it the right
of enforcement of satisfaction, and where, by reason of public. policy,
‘the right cannot obtain, it is held the statute does not embrace the par-
ticular right asserted. Property exempt from sale under any judicial
. proceeding, upon grounds of public necessity, is not within.the opera-
tion of the lien lawe, and for the like reason, unless the law so expressly
declares. In-other words, the exemption goes to the character of the
use of the property, and not to the form of the writ or proceeding by
which the right is enforced.
© Judge Dillon correctly apprehends the ruIe when he says, speaking
of the exemption from the operatlon of the lien laws of municipal prop-
“erty held for public use: “It is only such property as can be sold under
judicial process that is subject to such liens. . Laws creating liens in
favor of mechanics are enacted with reference to that class of property.”
-Dill. Mun. Corp. (4th Ed.)§ 577.  In Badger Lumber Co. v. Marion
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Water Supply, ete., Co., (Kan.) 30 Pac. Rep. 117, the rule is thus stated:
“The general rule is that property of a corporation which may be sold
under a mortgage or specific:lien given by the owner may be subjected
to.a mechanic’s lien.” In whatever variety of language the rule may be
formulated, the rightto the lien corresponds with the right of the debtor
to Alienate, subject only to limitation founded upon grounds of publie
policy. .- In most states the lien is enforced by writ of execution; here
by foreclosure, as in case of a mortgage. = All other lienholders for con-
struction-may join as plaintiffs; or, refusing, be made defendants. All
-subsequent. lienholders or purchiasers are to be made parties, and.fore-
closed of their interests, - The sale is by decree, and absolute, without
-redemption; as-in the case-of a sale under execution. Rev. St. Wis. §§
3321,.8324,.3326. . If there:.can be no action where there can be no
common-law writ of execution, the lien law of Wisconsin would be
-wholly-inoperative, and: inefficient for ‘any purpose. The contention
‘cannot be uphéld.. The lien law of Wisconsin appliés to all property
which is the subject of alienation by the debtor, and of sale under what-
ever forin iof judicial writ er proceeding. It-does not apply to the prop-
erty of municipal corporations held for publi¢ use, because such prop-
‘erty is not the:subject of judicial sale while so held.. But the property
of all corpordtions, privaté or quasi public, is so subject under some form
of judicial proéeeding. = I discover in the statutes no exemption. Ac-
tions against-them .may be:brought as against natural persons, (section
:3204;) -gnd, after judgment ‘at law and return of execution nulla bona,
the court may sequestrate the stock, property, and effects, and appoint
‘a receiver;. (section 8216,) and distribute its property among the credit-
‘ors, (section 3217.) In the case of toll-taking corporations, the fran-
chise and the property may be sold upon execution in the manner pre-
scribed. - (Seetions 3229,3235.) A quasi public corporation being, then,
not exempt by reason of any public policy, and expressly subjected to
the laws for the enforced payment of debts, the case of Foster v. Fowler
cannot be applied here. - The lien of the statute obtains unless the ob-
jection next to-be considered avails to defeat the right.

5. It iz lastly urged that the plant is essential to the use and enjoy-
ment of the franchise, and inseparable from it, and that therefore the
lien of the statute cannot be enforced. It was said by Mr. Justice Cas-
'80DAY in Improvement Co. v. Wood, 81 Wis. ——, 51- M. W. Rep. 1004:

“The rights, franchises, and plant essential to the continued business and
‘purposes of such corporations are not to be severed, broken up, or destroyed,
‘without expreds legislative . authority, but, on the contrary, are to be nre-
-served in their entirety.”

. It was also asserted by Mr Justice PINN‘EY in Fond du Lac Watéer Co.
'v. Gity of Fond du 'Lac, 82 Wis. —, 52 N. W. Rep. 439, 441:

“In vutue of the mblmate and necessary relatlon of the lots and the mains,
,plpeq, and’ hydrants, which extend to most parts of the city, with the fran-
_chises'and privileges of the plaintiff, it would seem that, as a subJect of - tax-

ation, ‘as ‘well as of sale under judicial process, they are to be regarded as.an
entirety; and, as the plaintiff is a guesi public corporation, a dismember~
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ment,—a separation of the entire plant,—-under such proceedlngs, cannot be
allowed.”

I fully concur with the declarations of these able jurists. I assume
that the term “franchise,” as there employed, refers to the privilege to
maintain and operate.the plant, and not to the franchise to exist as a
corporation; the formér being the subject of transfer, the latter not trans-
missible. Memphis, etc., B. Co. v. Commissioners, 112 U. 8. 609, 619, 5
Sup. Ct. Rep. 299. When then results? Theincorporation of the material
for which a lien is here claimed into a plant operated under a franchise
was the act of the defendant. - The plant and franchise may not be gev-.
ered by judicial sale, because of the peculiar public use to which the
plant is devoted. The law gives a specific lien upon the plant for the
material incorporated into it. Does the inseparable character of ‘fran-
chise and ' plant present an insuperable obstacle to the enforcement of a
right given by the law? I think not. The defendant operates its plant
“and uses its franchise subject to the obligation to pay the claim of the
lienor,” - Purtell- v. Bolt Co., 74 Wis. 132, 135, 42 N. W. Rep. 265..
Since, then, the act of union was by the procurement of the-defendant,
and by severance of franchise and: plant, the latter would become of: lit-
tle worth, and the paramount public welfare forbids their separation,
in the interest of both creditor and debtor, in the interest of the public,
and as a matter of common equity, plant and franchise should be de-
creed to be sold ag an entirety. I think it within the inherent powers
of a court of equity to so decree; not that the lien embraces the fran-
chise, but because plant and franchise have, by aet of the defendant,
been rendered inseparable. The planthas been applied to a public. uge.
The public welfare requires that use to be uninterrupted. A court of
equity may therefore well require that the right to the use shall follow
the tangible property devoted :to that use, and dependent upon-it. It
may well be required that, upon subjeetion of the plant to sale in satis-
faction of the lien granted by the law, the franchise to maintain and op-
erate it for the public use shall be sold with it, as an essential incident
to it; treéating plant and franchise as an entirety. Otherwise, a judicial
sale would work destruction to both plant and franchise. The course
suggested is conformable to equity. It conserves the public welfare.
It preserves this property to public use, giving to the purchaser the es-
tate as the defendant has it. It renders to the complainant a right
given it by the law. It operates not unjustly upon the defendant, since
thereby its property, subjected by the law to sale, is preserved from sac-
rifice necessarily resulting from separation of franchise and plant. It is
demanded by the exigenecy of the occasion that equity should supple-
ment and effectuate the law. Indeed, if, as a matter of strict legal
right, the franchise to operate does not inhere in the tangible property
necessary to its use, as an essential incident to it, I think that in a court
of equity the defendant may well be deemed, by his act of devoting this
plant to public use under its franchise, thereby rendering it inseparable
therefrom, to have assented that upon its sale, voluntary or mvoluntary,
the franchise to operate should pass with it.
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'Phé ‘baseis Peculiar and somewhat novel. I believe the course pro-
posed to be grounded on acknowledged principles of equity. I think,.
also, that it has the support of highiauthority. - It is recognized in the
statute which authorizes reorganization of purchasers of the franchise at
sale;in: bankvuptey.or under judicial decree. Rev. St:Wis. § 1788. In
Drawbmdge 5. Y. Shepherd,. 21 How'.: 112, upon bill filed to enforce pay-
ment’ 0f. & Judgmént at law against'a. brldge company, .the court held
that it:was 'within the province of a court of equity, without statutory
sanction; to cause possession to bertaken of the bridge, to appoint a re-
ceiver: Eo collect tolls;:and 'to canse them to be applied in discharge of
thé judginent. - In Gue v.:Canal Co.; 24 How. 257, 264, Mr. Chief Jus-
tice TANEY, without ruling apon it;suggests the precise ,remedy here -as-
gerted, . In Railroad Co.. v, James, 6 Walll 750, on appeal from this
court}complainant had obtained judgment at law against.the La Crosse
& :Milwaukeo Railroad :Company, and filed his bill to declare the lien
of hisjudgment and for a sale of the-toad.. The court entered a decree
déeliring the lien, and ditecting &' sdle.. The report of the case upon
appeal:doés not! disclogethe- terms of the decree, but, as appears from
thi records of this court; it directed ‘g sale of-— :
“All and singnlar. the rallroad property known as the ‘La Crosse & Milwaukee
Railroad,’ from Milwabkeg' to Portage City, its depots, station houses, and
bulldings, together with.all its rolling stock, franchises, and appurtenances,
now,in. possession of or cqumed by the Mllwaukee and Minnesota R. B. Co.”

Upon -appeal the decree: was atﬁrmed the court observing, after de-
clarmg the lien of the judgment: .

. %W do ot doribt that a:sale under a decree in chancery. and conveyance
in- pursuahce thereof, confirmed by the court, passed the whole interest of
the ¢ompany existing at the term of its rendition to the purchaser.”

' Théte'would seem to be no escape from the binding authority of this
case 'The lier of & judgment and that arising under the mechanic’s
lien laws are at least of équal dignity, both being the - creatures of stat-
ute, and there is no distinction in principle between the creation of lien
by mottgage or by statute..  Hill v. Railread Co., 11 Wis, 223, 233. 1If,
ity the etrforcement -of the:lien of a judgment upon the real estate of a
corporation quasi publio, its franchises to operate the property for public
tse may be sold with the property, I fail to understand why similar ac-
tion may not be taken by n court of equity with respect to the enforce-
mént of a mechanic’s lien.” In Railroad Co. v. Delamore, 114 U. S. 501,
5 Sup. Ct. Rep. 1009, it ‘was ruled that:the franchises of a railroad com-
pany, which can be parteéd with by mortgage, will pass to the assignee
in barkruptey, and mny be sold under decree The court declares,
(page 5102)

“It follows that, if the franchises of a railroad corporation can by law be
mortgaged to secure its debts, the surrender of its property upon the bank-
rupteyof.she company. carries the franchises, and they may besold and passed
to the.purchager at the bankruptcy sale.” ‘

Andsthere, as here, the spurrender or sub_]ectlon of the property to the
credltor was involuntary, and by compulsion of law. In the case of
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Hammioek v+ Trust :Co., 105 . 8, 77, 89, the court held that state laws
authorizing redemption from sales of real estate could not be applied
to the real estate of a corporation operating its property under a fran-,
chise and for public use. = The court degreed an absolute sale, because
“a sale of the real estate, franchise, and . personal .property separately
might in every case prove disastrous to all eoncerned, and defeat the
ends for which the corporation was created.” In Steger v. Refrigerator
Co., supra, the supreme court of Tennessee declared “that the pipes, and
the license or easement under which they are laid, would certainly pass
under a sale of the property as an entirety, and for operating purposes,
no reservation being made.” So, also, in the case of Railroad Co. v.
Parker, 9 Ga. 877, where judgment creditors were proceeding to sell
separate. portions of the railroad, a court of equity arrested the execu-
tions, and- decreed a sale of the road, “with all the rights, franchises,
and property connected therewith,” and distributed the proceeds among
creditors according to their respective rights. The eminent Judge
Lumpxiy, reviewing this deeree, observes: o

“Thechancellor, then, in taking this matter in hand, and directing a sale
of the entire interest for the benefit of all concerned, was but invoking the
powers of equity to aid the defects of law, and applying analogous principles
to the existing emergency; and, so far from transcending his authority, he is
entitled to the thanks of the parties and the country for the correct and en-
- lightened policy which he adopted. Had he faltered, or shunned the responsi-
bility thus ecast upon him, he would have shown himself unworthy of the
high office which he filled. As it is, this precedent will stand in bold relief
a8 a landmark for future adjudications.”

I follow these landmarks, guiding me, as I think, to a correct con-
clusion. ’

Let there be a decree for complainant, declaring a lien for its debt
upon the waterworks plant and upon the interest of the defendant in
the premises in question; directing a sale of the plant, and such inter-
est in the lands, and of the franchise of maintaining and operating the
plant for the uses to which it is devoted by the law of the defendant’s
incorporation, as an entirety, and that the proceeds of sale he brought
into the registry of the court, for distribution among all who may show
right thereto.

Sax Dieco County v. CALIFORNIA NAT. BANK ef al.

(Circuit Court, 8. D. California. October 3, 1892.)

1. BANRS AND BANKING—DEPOSITS—CoUNTY FUNDS.
' ‘Where the treasurer and tax collector of a county, without authority of law, de-
. .positcounty moneys ln a bank, and receive certificates of deposit marked “Special,
the title to the moneys does not pass, althotigh there is8 no agreement that the
identieal bills shall be returned, and they gre mixed with the bank’s general funds,
and the county is entitled to recover an equal amount from a receiver of the bank
prior to the payment of the general depositors.
2. BaME—EQUITABLE REMEDIES. i
The county’s rights in such case are enforceable only by a bill in equity, for there
is no privity of contract between it and the bank. attonal Bank v. Insurance
. Qo., 104 U. B, 54, followed. o



