NATIONAL FOUNDRY & PIPE WORKS #. OCONTO WATER CO. 29

NATIONAL FouxprYy & PI.PE Works, Limited, v. OcoNTo WATEB. Co.
e al.

(Ctreuit Court, E. D. Wisconsin. October 10, 1892.) ’

1 MUNIO!I:PAL CORPORATIONS—CONTRACTS—FRANCHISES,
The charter of the city of Oconto conferred the powers belonging to municipal
corpora‘mons at common law, and contained the “general welfare” clause usual in
- city dharters, (Laws Wis. 1882, ¢. 56.) The general law conferring on cities the power
to legislate upon the éonstruction and operation of waterworks had not been adopted
by 'thé 'city, s0 as to derive any powers therefrom. Held, that the city had no power
to confer a franchise for owning and operating waterworks, and for other things
collateral thereto.
2, CORPORATIO\IS—BOVDS—VALIDITY—WHEN “JI8sUED. ”

'Aiwater company put forth bonds of the par value of 8125 000, depositing $25,000
of them with a trust company under a deed of trust, and the other $100,000 in trust
as collateral for an advance of $40,000. Thereafter advances of $27,000 were con-
tracted for, and in: part made. Held that the bonds, although pledged and not

. -sold, were . K issued, ” within' the meaning. of Rev. 8t. Wis. § 1753, which. declares

. 'void any ‘bonds issued by & corporation, except for money actually received, equal

“! to 5 per cent. of their par value; and the same were not enforceable in the hands
. of. the ‘pledgee. . .

In Eqmty' Bill by the National Foundry & Pipe Works, lelted
agamst the’ Oconto Water Company, S. D. Andrews, W. H. Whltcomb
and others On motion fot receiver and injunction.  Grarited.

W. D. Van Dyke and Geo. H. Noyes, for complainant,.

W H Webster for defendants

JEM{INS Dlstrlct Judge The conceded facts upon which the preeent
apphcatmn fo
necessa(ry to state them, are these: The complalnant on the 2d day of
Janpary, 1892 recovered Judgment in this court in an action at law
against 'the ' Oconto Water Company for $24,250.04 damages and costs,
and,, upon.return of execution nulla bona, filed this bill against the judg-
meﬁt ebtor and others to subject its property to the payment of the
uci mexpt ‘The Oconto Water Company wag mcorporated under the
Rewsed Statutes of Wisconsin, on the 8th day of July, 1890, for the
purpos of constructing and operating a system of waterworks W1thm the
city pf OConto and of supplying the city and its inhabitants watef for
p):oteethon agamst fires, and for domestic, manufacturing, and other pur-
poses, On the 9th day of July, 1890, the city of Oconto adopted an
ordmapqe Whereby it was ordained “that the Oconto Water Company,
its successors and assigns, be and are hereby authorized, subject to the
limitations herein or by law provided, to construct, own, maintain, and
perate waterworks in the city of Oconto; to lay pipes for the carrying
and distributing of water in any of the streets, avenues, alleys, lanes,
‘bridges, or pubhc grounds of the city, as now or may hereafter be laid
out; to acquire and hold, as by law authorized, any and all real estate,
easement and water rlghts necessary to that end and purpose, with all
necessary and proper buildings, wells, conduits, or other means of ob-
ta;nmg Water supply, with all necessary machmery and attachments
ereto, to ,supply the city and the inhabitants. thereof with good. and
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wholesome, water, suitable for fire and domestic purposes; and for this
purpbsb’ wiay efitet upon any street, ‘avenue, alley, lane, stream, bridge,
or public ground under control- of the city, to take up any pavement
or sidewalk thereon, and make such excavations'as ma be necessary
for the laymg ‘of such pipe and “attachments.” The ordinance further
purports to grant continuance of the rights and privileges fora period of
30 years, and dontracts for the tse of hydrants and a supply of water for
‘a like period:at ai specified annual. rental. - The city further undertakes,
‘upon reqiiést of the water conipany, to'adopt and maintaif an ordinance
-protecting thecompany “in the 'safe and unmolested enjoyment of the
franchise hereby granted froxn waste of water by consumeérs,” and “to
.earry into effect the provisions-of this ordinance,.and the contract there-
under entered into,” and grants to the water company, “its successors
and. ass1gns,”-—-rso runs the ordinance,~—"the power to make, adopt, and
“enforce regulations not inconsisterit with the law, for the convenience and
securlty of said grantee, its successors or assigns, as well as that of the
public, in the operation of said mains, and may enforce such regulations
by cutting off .the supply of waler, or otherwise, and shall have the right
‘at all seasonable hours of the day’to_ have access to the water pipes and
‘meters of ‘any water takers, to. protect themselves against abuse or fraud,
and repmr. ‘observe, or remove the same, and may require all water
takers to sign a contract to obsérve all reasonable regulations, as a con-
sideration for furnishing water.” The ordinance undertakes also to regu-
Jlate the maxium charges to consumers, ¢ collectlble quarterly in advance,
*except sprmklmg rates, which shall be paid in advance for the season,” .
‘and provides that the company shall have the right, at will, to supply
consumers at the meter’ rate instead of at the schedule rates, ‘and that
‘connections between the mains and the consumer shall be made at the
expense of the consumer,
The debt of the complainant, for. whxch it recovered its judgment, was
“for iron pipes’ ‘furnished, to -be uged, and which were used, in the con-
struction of the' waterworks platit, ﬁnder & contract therefor dated Au-
gust 28, 1890." " The pipe was delivered’ during the months of Septem-
“ber, October, and November of that year, and laid in the streets of the
city. On the 13th day of September the defendants Andrews & Whit-
comb entered into an agreement with the water company, by which An-
‘drews & W hltcomb agreed to loan to the company a sum not exceeding
'$40,000, upon: mterest to be furnished between that date and January
‘1, 1891. The Oconto "Water Comipany, in consideration of the prem-
[lses, agreed to’ make immediate transfer in trust to Andrews & Whit-
‘corab “of the" Oconto waterworks franchise as issued to said Oconto
‘Water Company,” together with the entire issue of stock of the company,
‘amountmg to’ $¥00 000, and furt;her agreed toissue 1mmed1ately $100,000
-in the first mortgage bonds of the’company, to be sedtired on the entire
"Oconto waterworks franchise, arid all the rights and pnvﬂeges of said
company; the deed-of trust to be made to some trust company thereafter
'to be agreed upon by the’parties, The stock and bonds wete to be de-
“livered to Andrews & Whitcomb as collateral security for the money to
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be advanced, and upon payment. of the loan, with.-7 per cent. interest,
and the further sum of $5,000, were to be returned to the company.
Afterwards, and about Qctober 1, 1890, in fulfillment of that agreement,
an assignment of what is,denominated in the answer “the rights.and
franchises. acquired by said. ¢ompany under and in virtue of said city
ordinance, No. 153 .of said city of Oconto” was executed by the water
company, and ‘delivered to. Andrews & Whitcomb. ~This document was
antedated: to September 13, 1890, and by its terms sells, assigns, trans-
fers, and gets.over to Andrews & Whitcomb “all the rights, privileges, im-
maunities, franchises, and powers, of whatsoever name.and nature, which
were granted unto the said Ocontop Water Company. in and by that cer-
tain ordinance: passed - by. the common council of said city of Oconto,
and approved by the mayor.of said city on the 9th day of July, 1890,
said ordinance being entitled ‘An ordinance providing for a supply of
water to thecity of Oconto, Wis., and its inhabitants, and authorizing
the Qconto-Water Company, }ts successors and agsigns, to construct,
operate, and. maintain waterworks therein.’” This contract was as se-
curity for- the repayment of the loan contemp]ated by the agreement of
September 13, 1890. - Certificates for the entire issue of the stock of the
company- were delivered.fo Andrews & Whitcomb, except as to three
shares made;out by their direction in the names of: othels The entire
issue of stock was held by them as collateral secunty, as provided in the
agreement of September 13, 1890. :

At a meeting of the directors held October 29, 1890 actlon was had
authorizing the issue of first mortgage gold bonds of the company, to the
amount of $125,000, in sums of $1,000 each, numbered consecutively
from 1 to 125, both inclusive, payable in 25 years, with interest cou-
pons attached; 100 of such bonds to be negotiated: and sold, to provide
funds for.the completion of the system; the remaining bonds to be ne-
gotiated and sold, to provide funds for the extension of the system as
may thereafter be deemed advisable; such bonds to be secured by trust
deed to the Minneapolis Trust Company upon the franchises and rights
of the company. The action of this meeting of the board of dlrectors
was confirmed at a meeting of the stockholders held subsequently on the
" same day, .The bonds and the trust deed were prepared and executed,
and bore date November 1,.1890. The trust deed was recorded in
Oconto county, November 13, 1890, in volume 52 of Deeds, p. 394.
On the 18th day of November, 1890, the officers of the company deliv-
ered to Andrews & Whitcomb 100 of such bonds as security, in accord-
ance with the agreement of Seplember 13, 1890; the other 25 bonds be-
ing lodged. with the trust company. The sum of $40,000 mentioned
in the agreement of September 13, 1890, was actually loaned to the
company by Andrews & Whitcomb on or prior to December 23, 1890,
the last sum of $5,000 being advanced on that day, and they received
the notes. of the company for the total loan pursuant to the terms of the
agreement. ,On March 13, 1891, the company contracted with Andrews
& Whitcomb. for a further loan of an amount not to exceed $12,000, to
complete the work; they to hold the security then held by them as col-
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Iate#l to the loan tindér the agreement of September 13, 1890, 88 fur-
ther seburity for all additional loans theretofore made by’ them amount-
ingt0'$4:439.79, and for the loan of $12,000 so contracted:to be made.
This lattet sum was advanced to the company on the 13th day of March,
and was used in the purchase of material for the plant and for carrying
on the'work of construction. ‘ It was thereafter ascertained that further
funds‘were ‘essential, and on the 16th day of May, 1891, the parties
conttheted- for anothéer-loan by Andrews & Whitcomb, not' to exceed
$15,000, upon like terms to those of the contract of March 13, 1891;
undef whmh agreemerit Andrews & Whitcomb advanced 38 763.33,
which ‘was. tsed in completion of the plant.

‘O1i'the 17th ‘day of June, 1891, the loans remaining unparel Andrews
& Whitcotnb ‘instituted suit ‘against the Oconto Water Company in the
- eircuit :court of Oconto county, and on the 18th day of August, 1891,
upon default of appearance to the suit, a decree was rendered that they
recover- of the Oconto Water bompany the sum of $63,887.23, the
amount”of '‘the loans, with interest, and the costs of the action," whlch
amount was declared to be ‘a lien upon“all the rights; ‘privileges, im-
munmes, franchises, and” poWers, of whatsoever name or nature, which
were granted the said defendant in and by'a certain ordinance passed by
the ¢omtmon council of the city of Oconto, Wis., and’ approved by the
mayor of said city, July 9, 1890, said' ordmance being ‘ordinance No.
153 of said city, and being entltled ‘An ordinance -providing for a sup-
ply’ of ‘watér to the city of Oconto and its mhabltants, and authorizing
the Qconto Water Conmpany, its successors and assigns; to construct, oper-
ate, and maintain waterworks therem, and-upon $100,000 in the capi-
tal stock of the defendant, now held in‘pledge by the plamtlﬁ‘s. ahd upen
$100,000 in ‘the first mortgage bonds of the said defendant, now also
héld in'pledge by the plaintiffs.” The decree provided fora’ sale of the
property. upon which a Jién was declared, which was had, Andrews &
Whitcomb becoming’ the: purchasers. ‘The sale was confirmed by the
court on the 29th Septethber, 1891, ahd an instrament was executed by
the referee;’ conveying to Atidrews & Whiteomb the property mentioxed,
and in the language of the decree, under which they took actual possession
of the watetworks systém, and have since retained possession, ‘claiming
to own the' sanie, upon the' ground that: by the sale they acquired title
to the franchises of the Oconto Water Company, and that the title to
all tangible property éssential to the use and enjoyment of ‘the fran—
chise passed to them therewith.

* At the threshold of the inquiry, the court is confronted with the ques-
tion as to-‘'what rights Andrews & Whitcomb acquired under the agree-
‘ment of September 13, 1:890, the instruments executed pursuant thereto,

and the foreclosure of ‘the nghts theéreby acquired. The grantto them
was of “all ‘the rights, privileges, immunities, and powers, of whatever
name or nature, which were granted unto the said Oconto Water Com-
pany” by the ordinance of the city of Oconto. What rights could the
city lawfully'grant, and what were granted? The solution of the ques-
tions depends-upon the powers conferred upon that municipality: The
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city by its- charter is vested “with the genetal powers possessed by
municipal corporations at common law,” and with certain governmen-
tal powers specifically defined in its charter, and with authority to en-
act and enforce ordinances under the “general welfare” clause usual in
charters of municipal corporations, and specific power is vested touch-
ing various matters of municipal concern. Laws Wis. 1882, c. 56.
The general power is conferred upon cities to. borrow money, and to
issue negotiable bonds for the purchase or erection of waterworks., Rev,
St. § 942. By chapter 125, Laws 1879, (Sanb. & B. St. § 930a,) the
common council of every city is authorized to permit, subject to such
rules and regulations as:may be imposed, the laying of pipes in the
streets of the city, and their maintenance and use for the purpose of
conveying water or steam under the surface of the streets. By the gen-
eral statute entitled “Of Cities,”—Laws 1889, ¢. 326, (Sanb. & B. St.
¢. 40a,)—-cities are authorized to own and operate. waterworks, and to
legislate on all matters. with reference to their construction, operation,
management, and protection,—section 925n.- In the chapter entitled
“Qrganization of Corporations,” (Rev. St. Wis. c. 86,) under which the
Oconto Water Company confessedly had being, it is enacted that “any
corporation formed for the purpose of constructing and operating water-
works in any. city or village of this state may make and enter into any
contract 'with such city or village to supply such city or village with
water for fire and .other purposes upon such terms and conditions as
may be agreed upon, and may, by the consent of, and in the manner
agreed upon with, the proper authorities of such city or village, use
any street, alley, lane, park, or public grounds for laying water pipes
therein; * -* .* and any such city or village may, by contract duly
executed by the proper authorities, acquire the right to use the water
supplied by sueh corporation, or such .portion thereof as it may desire,
upon such terms and conditions as may be agreed upon by such cor-
poration and the authorities of such city or village.” Section 1780, as
amended. These are all the statutory provisions which I have been able
to find, touching the question of municipal authonty and corporate fran-
chise here presented.

It may be difficult to enumerate the common-law powers of a munic-
ipal corporation. It is certain, however, that the conferring of fran-
chises upon other corporations is not one of them. Under its charter,
by a well-known principle of law, it can exercise no power not expressly
granted, or fairly to be implied. It may be that, by virtue of its duty
to care for the public health and safety, a city has the power to contract
for a supply of water; but it cannot, without express legislative author-
ity, construct, maintain, or operate waterworks. . Dill. Mun. Corp. (4th
Ed.) § 27. Without like authority it cannot grant exclusive right to
use the streets, and a distributing plant located in the streets is essen-
tially a monopoly. The right to use the public highways for gas pipes
or water mains. rests in legislative authority directly granted or delegated
to municipalities. So, likewise, the right to operate waterworks is of
legislative origin, and can only be conferred by a municipal corporation

v.52F.n0.1—3
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when' expressly authorized: by the supréeme legislative power of the state.
It canfiot be dotibted: that the' common council -of the city of Oconto,
in the enactment of the ordinance in question, éntertained a broadand
generous view of its own powers: ' It was pleased to confer, or attempt to:
confer, upon-this water company;rthe power to #construct, own, main-
tain, and opérate waterworks:in the ¢ity of Qconto,- * * * to ac-
quire and holdy as by'law authorized, all real estate, easements, and
water rightsmecessary to.that: endvand purpose, with all necessary and
proper buildings, with conduita’ér other means of obtaining water sup-
ply, with :all machinery- and.attathmerts thereto,” in addition to the.
right: to-use the: streéts and public' grounds of-the city for its water:
maing gnd: pipes, and' uhdertook: to regulate contracts and dealings be-
tween the Wwater company and:the inhabitants of the city, using: water,.
and to Bestow upon the ¢ompany the right of access to the homes'of
conkumers-of water, and .to regulate its exercisei . If the right to con-
fer these; great: privileges and franchises, and to:.exercise inquisitorial -
powers, can’ be:pointed out, the ordinance is effective to the end.de-
sighed. No ' ordinance; hoWever can enlarge vary, or dummsh the
pQWeX‘S ‘of & myunicipality.;:. i
‘Whence' came that : pnwer? I ﬁnd no leglslatlve warrant for it The
charter :of ‘the ity does not.confer it.: No gereral law applicable to
the city of Oconto grants it.i1The chapter entitled © Of Cities” (Sanb.
& B. 8St.cv 40a) was enacted in 1889, (Laws 1889, c. 326.) It pro-
vides that no city then incorporated shall be affected by the provisions
of the act, unless it shall:-adopt the same for its government in the man-
 ner ‘provided. :: (Sanb. & B.8t.:§ 925d.) The present charter of the city
of Oconto. was enacted in, 1882, (Laws 1882, ¢. 56.) There is no sug-
gestion in ‘the vecord:that.ithércity of Oconto has ever adopted the pro-
* visions of the general law, 'and 'we are not at liberty to assume that it
‘has. lemg such adoption| the city is not affected by, and derives
'no powers from; that general-law, assuming that the chapter has rela-
{tlon to. watfarworks owned and: operated by a. corporatxon other than the
imanicipality;cwhich: maybe:doubtful. The city is'therefore only aun-
ithorized to permit the laying of pipes in the streets, and their main-
:tenance and uses: (Bection 980a.):: That is:not .8 grant of power to be-
stow a franchise, but permission-to suffer an easement. The law.of its
incorporation.cohfers upon the ‘Oconto Water Company its franchise (1)
_.to-own and-operate the waterworks, and (2) to-use the streets of the city.
Banb. & B.:8t. 8§ 1780.. :The-former power is without condition; the
latter is subjeet fo the assent of the municipality. ' The practlcal effi-
cacy of the ffanchise may depend upon the discretionary act of the city.
The franchiseid not, however,: derived. from' that discretion, but:from
the will of: the:legislature. '« Thelaw authorizes the city to assentto the
exercigse of a: power granted kiy the: statute. . The grant of power to the
water ‘comnpany-—as fo the use of the streets—bécownes operative only
upon the happening of that contingency of municipal -assent.. That is
- not a grant;of power:to-a city to confer a franchise. Sims v. Railway
Co.;.37 Ohio:St.-556. - The matter is somewhat: analogous to the case



