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it would make but little difference whether the 1ents recéived were col-
lected: voluntarlly or by process of law.

-It-would iseem, therefore; that the court was mghb ‘in assuming that
Mzrs. Freenian was a party to-the appeal, and' in eondluding that the de-
cree ghe vobtained against Mrs. Clay, pending such appeal, for rents of
the ‘dower estate, was not conelusive of the rights of the parties. It
nlso seéms'to us from aninspection of the record that this bill of review
is withouteguity. On.the factsstated in the original bill, filed in 1882
by Mrs. €lay and Brutus J. Clay against Mrs. Freeman and D. I. Field,
Jr., it “igrclear . that neither:D. 1. Field, Jr., as heir at law, nor Mrs.
Luey ©. Freeman, as the widow of David 1. Field, Sr., was entitled to
any rénts of the partnership iplantation and property until after the part-
nership debts due Christopher I. Field were paid and settled. This was |
the decisjoniof the supreine: court in the case as reported in 118 U. 8.
07, 6 SupuiCt:: Rep. 964. . Conceding the contention of Mrs. Freeman
that she wasno party to:that suit on appeal, the law of the case is nev-
erthelessigood as a finding :by the supreme court of the United States
upon a given state of facts. As Mrs. Freeman was not entitled to col-
lect: rents of «Her ‘dower: estate prior tothe payment of the partnership
debts, it follows that the decree she obtained pending the proceedings on
appeal, and: the ‘money she recovered thereunder, were inequitably re-
covered. - In short, the record shows that, in the proceedings that have
been pending for some years:between the heirs of Christopher I. Field,
on the:.ene side, and the widow and heirs of David 1. Field,.on the other,
Mrs. Freeman has obtainéd :fromy Mrs, Clay the sum of. $2,215, which
she had nguright to, and which she, contrary to equity and good con-
science, retains. ' The decree of the circuit court is aflirmed, with- costs.
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o RICHMOND v A'rw‘éop.
- (C'lrc'wtf. Omm af .Appeals, First Ctrcwu. September 7, 1892.
T -{ c o, 8. '

1, “APPrALABLY! ORDEHS—TINTERLOCUTORY DECREE—INJUNOTION IN PATENT CASES—
CircUIT ;GOURT, OF - APPBALS—MEASURE OF RELIEF—FORM OF MANDATE.
A decree which is rendered after full hearing on the merits, and which sustains
- the validity of a panent, declares infringémeént, and awards a perpetual ihjunction
..and -en aocounting, is an. ‘interlocutory. decree,” granting an.injunction, from
which an appeal will lie fo the circuit court of ap eals, under section 7 of the act of
Marcg]ds‘ 1841, - Jones C'o. v. Munger, etc., Go 0 Fed. Rep 7’85, 1'C.C. A. 668, ap-
proved..; o i,
2 SAME—CONB’I‘RE T OF Smm
The term “mgem:;umry ‘order or decree™ vvasl tised in its broadest sense in this
sectioh, ahd:should be’ kweu full scope, to: the: end that any party aggrieved by
. any order or ?ecch grantmg ap injunction, at any stage of the proceedmgs, may
have a spéady remedy by ap,
‘8 SAME——Dncxsll’oN oN' APPEAL-—MANDATE B
. ‘ip; .AppeBl, where the whole record, is before the circuit court of appeals,
a.nd, in or to spzermme the rightfulness of the injunction, the court necessarily
/- exaxiines thé Wwhole-ease on the merits, ahd readthes ths cénclusion that there is no
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{nfringement, it may not only reverse. the decree and dissolye the Iniunction, but
may alsp vacate the order for an accounting, and order the bill dismissed, thus ren-
dering such a decree as the lower court should have rendered on the whole case.
Jones Co. v. Munger, etc., Co., 50 Fed. Rep. 785,1 C. C. A. 668, disapproved.

Appeal from the Circuit Court of the United States for the District of
Massachusetts.

In Equity. Bill by Benjamin S. Atwood against Charles C. Rich-
mond for infringement of a patent. The circuit court sustained the
patent, found infringement, and entered a decree for perpetual injunc-
tion and for an accounting. 47 Fed. Rep. 219. Defendant appealed.
The circuit court of appeals, after a hearing on the merits, reversed
the decree, holding that the patent was void for want of novelty, or
that, if sustainable at all, defendant had not infringed it. 48 Fed.
Rep. 910. Thereafter the appellee filed a motion for a rehearing, and
a petition that the question as to the construction of the patent should
be certified to the supreme court. At the hearing of this motion the
court raised the question as to its jurisdiction to entertain an appeal at
the stage which the case had reached below, and as to the form of its
mandate, to wit, whether it should simply order that the decree for
an injunction be reversed, or should direct that the bill be dismissed;
and upon these questlons leave was given the appellant to file a bnef
Reversed, injunction vacated, and bill ordered dismissed.

Frederick P. Fish, William K. chhardson, and James J. Storrow, Jr.,
for appellant.

The “Act to establish c1rcuit courts of appeals,” printed in 138T. 8. 709,2
provides, in section 6, that “the circuit courts of apypeals established by this
act shall exercise appetate jurigdiction to review, by appeal or by writ of error,
final decision in the distriot court and the existiig circuit courts,” (in ail ex-
cepl certain cases,) and that “the judgments or decrees of the circuit courts
of app als shallbefinal * % * in all cases arising under the patent laws.”
Section 7 provides that “ where, upon a hearing in equity in a distriet court,
or in an existing circuit eourt, an injunction “shall be granted or continued
by an interlowutory order-or decree, in‘a canse in which an appeal from a
final decree may be taken under the provisions of this aet to the circuit court
of appeals, an appeal may be taken from such interloentory order or decree
grauting or continuing sueh injunction to the cireuit court of appeals.” '

This statnte (as will be more fully set forth in the cousiderations upon the
statute hereto. rmne'xed) provides an appeal trom an interlocutory decree of
the cireuit court granting an injun.tion and referring thé quest.on of damages
and profits to a mmaster. Such a decree is made atter final hearing upon the
pleadings and proofs, andthe merits of the cause between the parties are
fully determined thereby. .If upon appeal the court of appeals. having be-
fore it the entire case, is of opinion that the patent is invaiid or has not Leen
infringed, the court will follow the practice of the supreme court of the
United States in reversing a final decree of Lhe cireuit court, and will send
a mandate to the circuit court directing that the bill be dismissed.  The in-
variable order of the supretne court in reversing a final decree of the circuit
court sustaining a bill for infringensent of letters patent is: “The decree is
reversed, and the cause remanded, with a dlrexnon to diswiss the: bill of com-
plamt.. with-costs.”

flC.C.A.ili. :
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- Bee; for exAmple, among the recent cases which show the uniform practice:
KX G‘éi‘-hwih V. Brunswick, 185 U. 8. 227-231, 10 Sip. Ct. Rep. 822; Yale
Lotk Manuf’g Co..v. Berkshire Nat. Bank, 185 U. S. 842-403, 10 Sup. Ct.
Rep. 884; Burt v. Hvory, 183 U. S, $49-359, 10 Sup. Ct. Rep. 394; McCor-
mick V.. Graham’s Adm'r, 120 U, 8. 1-19, 9 Sup. Ct. Rep. 213; Brewing Co.
V. Qotlfried, 128 U. S. 158 - 170, 9 Sup. Ot. Rep. 83. The mandate sent to
the c1rcu1t court corresponds to this order. . See the papers on file in Evory v.
Burt, eqmtv docket of tbis circuit, case No. 2,753, which shows the form of
such & mandate.

It i8. provided by the act to establish cu‘cmt courts of appeals, in section 10,

thal whenever, ou appeal, a case coming from a district or circuit court is-
d,etelmmed in the circuit court of appeals in 4 case in which the decision of
the eircuit ‘court of appeals js ‘final, “such caseshall be remanded to the said
d’lstmct of ‘¢ircuit court for further proceedings, to be there taken in pursu-
arice of such detérmination.” ' Under this section, where an appeal is taken
from an: interlocutory decree:igranting an injunction, and it is determined
upon: bhememts by the eireuit court of ‘appeals that the patent is invalid, or-
that there.is. no infringement, or, in general, that the complainant’s bill can~
not be sust;dlned. the decree of the: circuit comt must be reversed, and the
cause remanded to that court, with a direction to dismiss the bill of com-
plaint} with couts, following the plactxce of the supreme court. Inasmiuch
a8 the deeree of the circuit court’ granting the injunction was made upon
fibal hearing; dnd the appellaté court decided upon all the pleadings and ‘proofs
that the.complainant’s case.fails, it would obviously be insufficient to reverse:
the decree, only in so far as it grants-an injunction, apd remand the case .to
the circuit court, with directions only to enter a decrqt denying an injunc-
tign. .The appeilate court Has decided upon the merits that the bill cannot be
sustained, and any action by the circuit court, except to dismiss the 'bill,
wou)d sherefore simply be reyersed again by the court: of -appeals.
i . Beferenceto the well-established practice in such jurisdictions as allow.an
‘appqaLf;om JAnterlogutory decrees.or orders, granting: imjunections and other
relief, shows conglusively that the appellate court, when it has the entire case
before it, will dispose of the entire case whenever it ean .do so, and will in-
struct the lower court.to enter such a decree as will put.an end to the contro-
vergy. We nota the date of ‘each case, as.showing how long the practice has
been, settled. ,

+In New York (pmor to the Code) au, appeal was allowable from an interloec-
qmm decree or order; and the practice. wag expressly settled that on an appeal
from an interlogutory order the court-of  appeals would determine finally be-
tween the parties, if the merits of. the case were fully- before it, as will' be
sgen by reference.to early New York:cases..

e Guen V. Gouverneur, 1 Johns. Gas. 436, (1800) The chancellor had
made an interiocutory order, ufter the evidence had been taken in a ecause,
directing an issue to a; jury to try the fact of fraud. The highest court of
t)e state, on an appeal from this interlocutory order, decided that a previous
]udgment at Jaw, between the,parties was binding, and the bill.of complaint
Was., acqo;dmgl;y q'us;mssed -The case, was very e]aborately argued, dnd the
jndges.delivered opinions seriatimi . .

RADOLIFF, J., 8ays, (page 499;) “L have also no doubt that this court may
pr&ceed Jfurbher, if iy appear that the: merits. are fully in its possession, and
dgtermine finallybetween the parties.. That such is the power and frequently
the.practice of the house of lords in England is evxdent from the cases wh1cb
haye-been; cited.” . -

KEnr, J., bolds, (page 508: ) “It is the settled rule of the house of lords in .
England upon appeals always to give such a decree as the court below ought
to have given. This is the great and leading maxim in their system of ap-
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peliate jurisprudence, and instances are accordingly very frequent in which
the lords, on appeals from interlocutory orders in chancery, have reversed the
order, and decided fully on the merits.” '

See, also, LaNsiNg; C. J., page 521.: The judges referred to the house of
lords cases very fully, and pointed out the idleness of sending back a case for
further detion by the chancellor, when the entire merits are before the court
on appeal. It was accordingly ordered that the interlocutory order should be
reversed, and that the bill should be dismissed.

Bush v. Livingston, 2 Caines, Cas. 66, (1805.) This was similarly an ap-
peal from an interlocutory order of the chancellor after the evidence had been
taken. -The order was reversed, and an order entered disposing of the case.
The court referred to the preceding case, and says that the court in that case
directed the complainant’s bill to be dismissed “on precedents trom the pro-
ceedings of the house of lords of England on appeals from chancery, and be-
cause the whole merits of the case were before the court. When it is con-
sidered that there can be no further proofs in the cause, that the whole merits
bhave been discussed and’ reviewed, and that it will save litigation and ex-
pense, I'am myself contented to be bound with-the precedent which has been
made.” " See, also, to the same effect, Bebee v. Bank, 1 Johns. 529, (1806.)
 The dameis the practice in the New Jersey couit of eqmty,' where an ap-
peal lies from an interlocutory decree granting an injunction. * Newark & V.
Y. R. Co, v. Mayor, el¢., 23 N. J. Eq. 515, (1872.) The court points out,
discussing the English and New York cases, that the appellate court will dis-
pose of the entire controversy between the parties: “The general ruleis that
the appellate ‘court will render such judgment as the mtenor court, under
all the cireumstances, should have given.”

In England this principle is so well'settled that it is not discussed at all in
the beoks; ‘but is found to be the unquestioned practice from the'earliest times,
Amonyg the early cases in“the house of lords, eited by Mr. Chancellor KexT,
are the following:- Governors, eic., v. 8wan, 5 Brown, Parl. Cas. 429, (1760.)
Upon an appeal from an interlocutory order of the chancellor, it was “ordered
and adjudged that the decree complained of should be reversed, and that the
respondent’s bill should be dismissed.” See, to the same effect, Elléis v. Se-
grave, 7 Brown, Parl. Cas. 831, (1760;) Bouchier v. Taylor, 4 Brown, Parl.
Cas. 708, (1776.)

Similar cases on appeal from interlocutory decrees, where the house of lords
reversed the decree and made an orderterminating the controversy, remitting
the case to the court of chancery to carry out the decree, are as follows: White
v. Lightburne, 4 Brown, Parl. Cas. 181, (1722; ) Attorney General v. Wall,
Id: 665, (1760;) Scribblehill v. Brett, Id. 144, (1703.) Nuwerous other cases
to the same effect can be discovered in the Enghsh books. McCanv. O'Fer-
rall, 8 Clark & F. 80, (1841.)

This decision of the house of lords shows what their well-established prac-
ticé is. The case came up upon appeal from a complicated decree in Ireland
with which the house of lords' did not agree. The lord chancellor pointed
out that the usual dourse of the house of lords was “to declare the principle
on which the decree is to be founded, and to refer it back to the court to carry
it into execution.”  But he pointed out that sometimes mistakes were- made
by the lower courts in“complicated cases. “I think it more expedient and
more calculated'to save expense'to the parties that this house in making its
order should:frame the decree in sunch a manner as to prevent the necessity of
any further reference to the court below.” ‘Aceordingly the house of lords
made & very long order, declaring to what decree the complainants were en-
titled, and ordering’that “the cause be remitted to the court of ‘¢hancery of
Ireland to make a decree conformable to the above declaratwn. and to carry
$hese directions into effect,”
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i The English cases quoted above were, all decided long before the judicature

?cts, and show eoncl usively. the.well-established practice .of. qourﬁs of equity
n cases where appeals from interlocutory decrees are allowed., ., This practice

of the English chancery shonld befpllowed by this court.. :Rev, St U, 8. §
918, provides that “the forms of. .mesne process, and the forms and. modes. of
pnoceedmgs in guits of eqmty. % % in the cireuit and, distriet courts,
shall be according to the princ xpjes. rules, and usages which belong to courts
of equity, * * * except when. it is otherwise provided by statute or by
rules of court. made in pursuance thereof.” Under thiy statute it is well set-
tled that the Umted States court will “adopt the principles, rules, and. usages
of the coutt of ehancery of. England.” Vattier v. Hinde, 7 Pet 253-274;
Bein v. Heath, 12 How. 168-175. .

And this pnuoaple is now embudled in an express rule of the supreme court
of the United States, Equity rule 90. Accordingly this cour, ypin an ap-
peal from an interlocutury decree granting an injunctign, having all the mer-
its.of the case before it, will -proceed finally to digpose of the case, and will
remand the case to the circuitcaurt w.th a direction todismiss the bill of eotn-
plaint if, in the opinion of the nppellate court, the suit.cannat be sustained.
The object of the act in e‘ttahlislung the appeilate court ja to.save trouble and
expense to snitors, and this ubject is best attained by a mandate which will
obthe ANy unnecessary proc esdings in the court Delow., o

Thls court in each ease will ipstruct the court below tg make the order or

decrve which it should have mnde.upon the facts before. it.  1f the appeal is
(;n_qu An order granting pr«]mninary injunction, and . this, cour&, is of opin-
lon that. the validity of the patgnt is doubtful, or that the complainant will
not be irreparably damaged by waiting. uutil tinal hearing, it w.ll direct the
court below to rescind the order granting a prehmmany injunction; then the
cage. proceeds for final hearing, .1{ the appeal i8 irow an Anterlocitory decree

ranting an injunction, and t.hxs -court is of upinion that. the bill cannot be
gustained, then jt wiil direct the court below to dismi=s the bill, - In both cases
the paities are. put.in the situstion -which Lhey would ocegnpy if the. court bes
low had.decided in.sccordance with the opinion of Lhe appellate court, and
this is the plain intention of the statute,

Cohnsiderations ipon the jurisdmtion of this ‘court under the statute.

: We-have been requested. by the court to submit a short bnef brari ing upon
thp meaning of the statute in: pruvulmg for an, appe.nl hum an “interlocntory
onder,or decree granting or-rontinuing an injunction.” See section, 7 of the
agt 1o «stablish eircujt courls of ppe.als, abuve guoted. :

" 'The, intention of. congress in passing this section of the statute is made
plain by.the following consid-rations;

It was long ago settled that the supreme ‘conrt had no ]mlsdutum to enter-
tain an appeal from s decree at final hearing granting an injunctjon, and re-
fqmng the caunse to a, IudBt(-'l‘ for an account, elther in.a patent cause or in
ofher like canges in eqguity, for such n.decree is only “mtoxlucutorv.” The
long, tedious, and:expensive process of auounl.mg had first, to be gone through
wz}h, anil the final decree, buged,on the myster’s repmt. entered, before an
appeal.conld be taken. . By the statutes of the United States, (Rev. 8t. §692,)
an. apygal 1o the supremg, conrt lies only frow “tina.l decrees. ” -

#1n this.respect the:practice of.the . Umtrd Stutes chancery. courts differs
fro,m Lpe English_ praciice; for appenly fo the house of: lords may. be taken
r nip an interiocytory. order of the'(-h.mq«llur. which decides u right: of . prop-

ty.iu dispute,. *. % * 1nt the cpse;is otherwise in.the courts .of the
% ited States,, wzl;m)q the, right. to nppeal is Ly l.pv limited to hnal decreus,”
Forgay vi:Conrad, 6 How. 200-205.

And it has therefore been beld in frequent cases tha{i the aupxeme cquxt has
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no jurisdiction, under the acts of congress, ‘to entertaln an appeal from an
“intetlocutory ofder -or decree.” ‘The'cases are cited and su mmarized very
fully in'fron Co.'v, Mastin, 132 U.' 8. 91; 10-Sup. Ct. Rep. 32. “In’ this
case the decree granted ‘an’ injunctioti and 'ordered a référence to a master
for an account. The court held that the decree was not a final and appeal-
able one! So'in Lodge v. Twell, 185 U, 8. 282, 10 Sup. Ct. Rep. 745, it was
held that a decree setting aside a sale and appomtmg a receiver “was inter-
locutory, and not final.”

In accordance with the preceding cases it has been expressly held that an
appeal-will not lie to the supreme court from a decree for a perpetual injunc-
tion in a patent-causé, with reference to a master to take accounts, such a
decree being interlocutory, and not final. See Barnard v. Gibson, 7 Hyw.
ggu, Humiston v. Stainthom, 2 Wall. 106; Rutlraad Co. v. Soutter, 1d. 810~

1

Under this statutory limitation of the jurisdiction of the supreme court, it
often happens that great hardship is ¢caused to a defendant, agamst whom an
erroneous decree is rendered at final hearing by the eircuit court, in that he
is’ put to'the ‘useless expense of a generally prolonged accounting before a
master, and is kept during-all this period under an injunction, (the well-es-
tablislied practice being that the injlinetion stands until the appeal is decided.)

“The Biipreme Court Reports are full of cases like Clark Thread Co. v, Wil-

limdntic Linen Co., 140 U. 8. 481, 482, 11 Sup. Ct. Rep. 846. ' In this case
the deeree inn favorof the patent was rendered in May, 1879, The period from
that titié -ufitil June 17; 1886, was consumed -in’“a long contest in the mas-
ter’s*alﬁea.” ‘and in deciding the exceptions to the master's report, at the end
of ‘Which time damages to the amount of over $150,000 were awarded by
final decree of the circuit'court. Thusa period of Gver BEVen years elapsed,
durrngiwmeh the defendant was under injunction, ‘and vast amoutts were
consamed in legal expenses. The case then went up to the supreme court,
‘which -éversed the decree of the circuit court, and ordered that the bill should
be disimissed!
. “This i only one examplé of many to be found in the Supreme Court Re-
potts of the great hardship ¢uused by inability to take an appeal at once from
the decree sustaining the patent’and’ granting the injunction. No compen-
sation could ever be awarded to the defentant in the above case for being un-
justly deprived by injunction of the use of a valuable construction for seven
yeais, hor could any of the lurge sums expended in useless fees during thé ac-
counting be recovered. - This hardship has long been a matter of complaint
among the members of the bar who practice in patent cases; and it wasa
cause of geneml satisfaction that congress, in section 7 of this act, had at-
tempted, a8’ was supposed by the bar, to remedy this hardship by allowmg
nn-appeal to be taken at once from the interlocutory decree granting the in-
junction. It may seem to the court that this general understanding among
the fhembers of the bar should have some weight in the matter, and ‘upon
grounds ‘of public policy it is certainly desirable that the statute should be
givén this construction, if- compatlble wuh the mtentmn of congress and the
lar{guage of the statute,

e submit that there can be little donbt of the intention of congress. The
evil complained of was the great delay of appeals during the accounting be-
fore the master. To interpret the statute as referring only to orders granting
a preliminary injunction would be to take away the chief benetit of the stat-
ute. - In the first place, preliminary injunctions are ‘seldom asked for, now
that it is well established that the court will only grant such injunction in
cases where there has been a prior adjudication or acquiescence or some special
equity; ad where the' court is reasonably free from doubt. Fuithermore,
irv sueh cases, the court will often dissolve the preliminary injunction upen
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the defendant’s filing a proper.bond. And again, the cause gan be rapidly
pusthd‘,tp final hearing by the defendant: So that the hardship arising from
the. inability to appeal from an order granting preliminary injunction is
slight, compared to the hardship arising from the inability to appeal from an
interlocntory decree granting a perpetual injunction. o ,

It 18 well settled that the court, in construing a statute, will endeavor to
carry o‘ut‘,ﬂ]e intention of congress, and will consider the circumstances which
led to the passing of the statute. Plait v. Railroad Co., 99.U. 8. 43-64;
Kohlsaat v. Murphy, 96 U. 8, 153-160; Heydenfeldt v.@old & Silper, Min. Co.,
93 U..8,.634-638; Blake v, Banks, 23 Wall, 307-319; U. 8. v. Freeman, 3
How. 556-565; Wilkinson v. Leland, 2 Pet. 627-662; T. 8. v. Wiltberger, 5
Wheats 76-95; Brown v. Barry, 8 Dall. 365-867. - o
"It 13, therefore clear that this.court should look at the hardship which this
section was passéd to remedy, and that the intention of congress should be
carried ont in construing, this statute, = Congress certainly intended to pro-
‘vlidqvggga,g‘ghp‘actiop of a eircuit.cqurt in granting an injunction.at final hear-
ing.may be reviewed by thq appellate court before the long and expensive
process;of taking accounts before the master is completed, as ig;the estab-
lished praetice of the English court of chancery and many other equity courts,
. We spbumit, further, that the meaning of the language of the statute is
plain... The words are, “interigcutory order or decree.granting or continuing
an injuncfion.”. This langupge i8 to be interpreted :according to its usual
meaning af the time of passing the statute, and no construction can be given
jt,rendeﬁ_l:gg;a, %pax,t of the.words meaningless. . Railroad Co; ¥, Mogre, 121
U. §, 558-572, 7 Sup. Ct. Rep:;1834; The Abbolsford, 98, U. 8.440-444; Minor
v. Bank, I Pet, 46-64; Mgillard v. Lawrence, 16 Haow. 251-261; Platt v.
Railroad Co., 99.U. 8, 48-58; Market Co. v. Haffman, 101 U. 8.112-115.

" . Under, these settled, rules,ef, construction, we submit that there can be no
doubt ag ta the meaning of the section here in gquestion. The words “inter-
locutary order” can dnly refer to the.order of the court granting a preliminary
injunction upon affidavits. This is never properly spoken of ag a decree, ai-
though some few cases may be found wherg the word “decreg” is.incorrectly
used of such an order. . On the other hand, the words “interlocutory decree”
refer, by the wellsettled usage of the courts, to the decree on the merits at
final hearing, by which an injonction is granted, and the case is referred to a

wiely

master for an account or other like proceedings. . I
If the jurisdiction of the eourt should be limited under this section to ap-

“ y

peals jfmmjgrel,i«;j;inary injunction, the words “or decree,” in section 7, be-

come notonly superfiuous, but also entirely incorrect..

| We will flrst. refer to the usage of the supreme court of the United. States.
The differgnce; between the three different determinations of. the court of
equity in the progress of a suit, namely, “preliminary injunctien,” “interloc-
utory decree,” ‘and “final decree,” is well shown in Worden v; Searls, 121
U. 8. 14-19,'7 Sup, Ct. Rep. 814. This was a bill in equity upon letters pat-
ent, and the court distinguishes very clearly, as follows: “A preliminary in-
junction wag issned and served.. - * * * . An interlocutory decree.was made,
declaring that the reissue was valid, and had been infringed, and awarding a
perpetual injunction;-and a reference as to profits and damuges. . ¥ * *
On the report of the master on the reference under the interlocutory decree, a

final decree wag entered that the plaintitfs recover,” ete, .

In Lodge v, Twéil, above cited, where the court dismissed an appeal as not
being from @ final decree, it expressly held that the decreé “ was interlocu-
t'oxiy and not. final, even though, it settied the equities of the bilt,” E
. In Beebe v. Russell, 19 How. 283-285, the circuit court had decreed that
certain conveyances should be executed, and referred the case to the master.
I’I‘he,cgg,;i dismissed the appeal, holding, that it was nof from a final decree,
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saying that no.case had been decided by the supreme court “in which the dis-
tinction between final and interlocutory decree has not been regarded as it
was meant to be by the legislation of congress, and as it was understood by
the courts-in Engla,nd and this country, before congress acted upon the sub-
ject. ' A decPee is understood to be interlocutory whenever an inquiry as to
matter.of law or fact is directed, preparatory to-a final decision.”

So, also, in Perkins v. Fourniquet, 14 How. 313-323, the court distinguishes
clearly between an “interlocutory decree,” referring the case to a master to
take an account, and a “final decree” for a stated sum.

In order to ascertain what was the settled meaning of an “interlocutory
decree granting an injtnction” in patent causes, we have looked through the
United: States Reports a8 far back as 128 U. 8., and we find the following
patent cases in which a'decree.at final hearing, ordeung an injunction and
referring the case to a master:for an accounting, is expressly spoken of as an
“interleeutory decree,” while the decree based on the master’s report is called
the:“final’' decree.” We bave not looked any further, but do not doubt that
the cases:can be mdeﬁnltely inereased. Our citations are sufficient to show
the established meaning of this phrase. .

In Magowan v. Packing Co., 141 T. S. 332—337 12 Sup. Ct. Rep. 71, the
court says: “Issue being ‘joined. proofs were taken, and the case was heard
before Judge NIxON, then the district;judge, who eplered an interlocutory
decree in favor of the plaintiff for an account of profits and damages and a
perpetual injunction. * % * On thereport of the master, * * % g
final decree was entered.” -

In MeCreary v. Canal Co., 141 U, 8. 459, 460, 12 Sap, Ct. Rep. 40, it is Hald
“Upon the hearing in thecircuit court, an interlocutory decree was entered
in favor-of the plaintiff, finding the validity of the patent, and the infringe-
ment by the defendant, and ordering a reference to a master for an account.”

‘In 8t. Germain v. Brunswick, 1851..8. 227, 228, 10 Sup. Ct. Rep. 822, it
is said:; *Replication baving been filed, proofs were taken, and an interloc-
utory decree was enfered in favor of the complainant, sustaining the pat-
ent, finding that there had been infringement, and referring the case toa

" master.” .

In. Yale Lock Manuf’g Co. v. Berkshire Nat. Bank, 135 U. 8. 342—844 10
Sup. Ct. Rep. 884, the court says: “After replication, proofs were taken on
both sites,-and the case was heard. * * * An interlocutory decree was
entered, adjudging reissue No. 8,550 .to be valid, that- the defendants had
infringed those claims, and ordering a reference to a master to. take an ac-
coupt.”

+In: Cornely: v. Marckwald, 131 U. 8. 159, 160, 9 Sup. Ct. Rep. 744, the
courh says: “There was an interlocutory decree for the plaintiff, establishing
the validity-of the patent and its infringement, and ordering a reference to a
master to take an account of profits and damages.”

In Collins Co. v. Coes, 130 U. 8. 56-64, 9 Sup. Ct. Rep. 514, it is said:
“The circuit eourt originally granted an interlocutory decree in favor of the
plaintiff, in a¢cordance with the opinion of Judge LoweLL, * * * Buta
rehearing was afterwards moved for and granted, the interlocutory decree va-
cated, and.the bill dismissed.”

In Hurlbut v. Schillinger, 130 U. S. 456-458, 9 Sup. Ct. Rep. 584, the court
says: “Issue having been joined, proofs were taken on both sides, and * * *
the court entered an interlocutory decree, adjudging that the reissued patent
was valid, that the defendant had infringed it. * * * The decree also or-
dered a reference to a master-to take an account of the profits and damages.”
< In MeCormick v. Graham’s Adm’r, 129 U, 8. 1, 2, 9 Sup. Ct. Rep. 213,
the court says: “After issue joined, proofs were taken on both sides, and
* %% - the court made am interlocutory decree, holding the patent to be

v.52F.no.1—2
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vuiid'di Pepatds its first and second claims, decreeing that the:defendant had
!nfﬂng@ﬂ thiose claims,  *. % * .and tefem'mg it to a masterto rtake an ac-
c(mm:‘ g}‘dﬁts ‘And damages.” ¢ Cant

“ T ‘Bretwtny 'Co. v. Gotifried, 128 U, S. 158-163 9 Sup. Ct. Rep. 83, it is
Bdid¥ **A''1hterlocutory decres was entered, holding the patent .to be valid
as to clalms ong and two, and to have beenjinfringed as:to those claims, and
ret‘e‘rrmg it to-a master to take an account of protits and damages.”

The distinction is also cléarly pointed out in the case of Potter v. Mack, 8
Fish, Pat. Cas. 428, in-a deeision by Mr: Justice SWAYNE, of the supreme
coubt: " This case is a leading: case upon the- proposition that an injunction
will rigt Be sispended during-the proceédings betore the master. Here a de-
creé had been made for a perpetual injunction, and directing.an accounting.
An apylicmidn was made that the injunction should be suspended until final
decrée}‘and was refused.’ “The'court says:: *“He cannot appeal from the de-
cree; ¥ it'at present stands, because, although the decision is final:as to the
merits of ‘the ¢ase, it is in form an' mterlotmtoxy decree only, and :the rule
establishéd-by the stpreme ¢otirt s that arrappenl can be taken only from a finai
decree. * * * An interlocutory decree!was entered, and notice of the in-
junction s -béen duly'given £o'the defuhidant:.; Now, we are asked to sus-
pend ‘thie vperationiof thig/ fAjunction until a finnl decres is made.” . -

Second. W& would 'refer w t.ha eatablished meanmg ot these words, as set-
tled by the text-bovks. - to o o

In Walk: Pat. §§ 644-649, the. disMnctidn 1 fully drawiit; “An interlocus
tory decree in an equity patent case is a decree which' adjudges that: the pat-
ent sued’ upbnils valid, and ithist’ the 'defendint. has ‘infringed:it, and: that a
taster in'chasicery take Wnd:réport Bn nocount of the:profita; -+. *.:* and
of - the-danidges,: % % ! ®l.and. sometimes: that the defendant be perma-
uently énjoined froin fux\che‘r infringentent, ' No appeal -from such a decree
lies to the supreme eoturt.! Until a fin4l decree has been made. for a. specific
money'! recovety, in pursuatice of an aiceohnt; of proﬁts and. ddmages. the case
is’ within the'eontrol of theé epurt,” ' 1 -

‘The samie tex t-book shows that the grant of & prehminary mjunction i3 not

spoken of as a “decree” at all. Walk. Pat. §§ 658-662. See, also, section
6 8: "% A refusal ‘of a'permanent injuhction/will generally follow from the
fact that the patent has expired at:the titme of the interlocutory. decree.”

*Rob. Pat. §§1181, 1182, i3 equally clear-on this subject. “An interlocu-
tory decree is w deeteé in favor of the pliintiff upon the issues created by the
bill and answerj dnd referring the cause: to- a master in: chancery for an. ac-
count of profits and an award of damages. * * * A final decres is-a de-
cree whichi terminates the litigation,.eitheriby awarding to the plaintiff the
profits, damages, and other purmanent relief to which he is entitled, or by de-
ciding the-tause npon its'merits in favor:of the defendant. {The final decree
for the plaintiff cannot be granted wliere aniaceount is necessary until the ac-
count lms been taken by.the mast.er. ami repoxted to’ and accepted by the
C(mrt ».

‘The above Eitations seem: to show uon'elnsively what i@ the established
meaning of the words “iriterlocutory decree.”. In the: case &t bar the court
certainly entered a decree, from which an appeal was taken; and :this decree
certainly granted an injunction,’ There can be no dispute-about that. And,
furthérmove, it'was an “interiocutory.decree,” ae is exptessly settled, not only
by the cases ‘above cited, but by the cases of Barnard . Gibson, 7 How. 650,
and- - Humiston v, Stainthoip, 3 Wallii106, in which it: was expressly held
thdt a decree’in’a patent cause; which was:absolutely indistinguishable from
thie decree here appsaled froth, was-not k\ﬁnal dectee. ~In both cases the court
said~ “The decree is not firiali™ - o

- A8 the decree in the-case at bar, theretore, was ah “iuterlocu\'.ory decree »
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and “granted-an injunction,” it is a case which comes within the express
language of section 7 of the statute, and also within the intention of congress,
as above set forth.

As to the jurisdiction of the court in this particular case, we submit that
there ¢an be no question. For certainly the eircuit court has entered a de-
cree; if this decree is an “interlocutory decree,” the court plainly has juris-
diction under section 7 of the statute, as the decree grants an injunction, If,
on the other hand, this decree is a “final decree,” then the comt has, of course,
jurisdiction under section 6 of the act, which makes this court an appellate
court, with jurisdiction “to review by appeal or by writ of error final deci-
sions of the district court and the existing ciicuit courts.” The decreeof the
circuit conrt in this case must be of either one kind or the other, for there are
no.other kinds of decrees known to the law. We have pointed out al.ove that
in patent causes these are the only kinds of decrees, and the fact is also estab-
lished by the best text-books upvn general equity practice.

In Daniell’s Ch. Pr. (5th Ed.) 956, it is said: “A decree is a sentence or
order of the conrt, pronounced on hearing and understanding all the points
in’issue, and determining the nght of all the parties to the suit according to
egnity and good conscience, It is either interlveutory or final. An inter-
locutory decree j8 when the consideration of the principal‘ question to be de-
termined, or the further consideration of the cause generually, is reserved un-
til a future hearing.”

This text-book, on pages 1671--1673, further makes it plain that the gmnb
ing by the coirt of a preliminziry mjunctxon upon atidavits is not a “decree”
at all, (as we pointed out above,) but is “an order for an injunction.” .1t is
said, on page.1679: “An injunction w hich has been granted on an interlocu-
tory application is superseded by the d-cree made at tiie hear.ng of the cause.
The injunction may be permanently continued, or made perpetual, by the de-
cree.”

Story, Eq. Pl. (10th Ed.) § 408a, also distinguishes hetween final and in-
terlocutory ilecrees. Setun. Decrees, (4th Ed.) p. 2, which is the leading work
upon this subject, says: “Decrees are either finul or interlocutory.” So,
also, in Fost. Fed. Pr. § 318, it is said: “Decrees are either final or inter-
locutory.”

Thus quacunque via dale, the court has jurisdiction to entertain this ap-
peal. It appears from the record, page B, that the circuit court entered a
“decree for perpetual injunction, and for an accounting,” from which decrre
the defendant appealed. I the decree was {inal, the court plainiy has juris.
diction, undei section 6 of the statute. If the decree was interlucutory, it has
jurisdietion, under section 7. We lelieve, however, that, upon consideration
of the authorities above cited, this court will have no doubt that this eause is
one of those which was expressly intended by congress to be covered by sec-
tion 7 of the statute.

Nore. We liave not searehed the Federal Reporter for the use of the words
“interlocutory decree,” because of the labor involved. We will eall attention
to Saddle Lo. v. Smith, 38 Fed. Rep. 414, 416, where Judge SIIPMAN. says:
“Let there be an interlocutory decree for an injunetion and an dc(.uuntmlr.
Many other like cases could doubtless be found.

Paysmr; E. Tucker and Charles F. Perkins, for appellee.
Beiore Com', Circuit J udge, and CARPENTER and ALDRICH, sttrxct
Judges. v ‘

Arprica, District Judge., The opinion of this court, through Corr,
circuit judge, was rendered upon the general merits involved, February
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2, 1892, ‘and the case' ¥ feported in 5 U.°S. App. 1; 48 ‘Fed: Rep. 910,
1¢.C. A, 144, (18t Clrcult) and is now before us’ updn’ a motion ‘for
rebearing, and; a petition that the questions of merit be certified to the
supreme court..  Upon reargument of the foregoing motion, the question
is raised as to the right of this court to entertain an appeal at the stage
of the proceedmg reached in this cause; and, in the event that jurisdie-
tion exists, the further question is presented whether the mandate of
this court should direct a final disposition of the cause in the court be-
low.

After. cons1der1ng the briefs and rearguments we find no reason for
doubting the correctness of the conclusion stated in the former opinion
as to the merits, and the motion for a rehearing and the 'petitiou for cer-
tification to the supreme court are dénied, and-weé do not feel called upon
to.add anything to the. reasons already stated upon this’ brauch of the.
case. .

- The: q‘uestxons of Jurlsdlctlon and soope of mandate however, not hav-
ing been raised on' the former arguments, or cons1dered -in:the-opinion,
seem’ 1ot only to demand our attention, but that we: should s'tate our
reasons gt some length.

Section 7, of .the act.of March 3 1891, creatmg the circuit, court of
appeals, provrdea S

-“That' where, upon’ a hearmg in equlty ina dlstnct court or in an ex-
isting c¢irenit court, an m_]unctmn shall ‘be granted:-or: continued by -an
mterlowtory order or decree, in a‘catse in which an' appeal from.a final
decree may be taken under the provisions of this act ta the circnit court
of appesls, an appeal may be taken from such 1nterlocﬁtory otder or de-
cree granting or continuing such injunction to the cirouit. ‘court of ap-
peals;* ahd, in order that such right .of appeal should be. the more
highly remedial in favor of the party aggrieved, it was further provided,
inthe gqme section, that “it shall take precedence in the appe]late court. »l
the statute, we.. must bear in mind that prior to its enactment an ap-
peal. from(an mterlocutory injunction. order w as unknown.in the federal
courts. - Having in view, therefore, this rule of law and the plain lan-
guage of the-statute; considering aldo that the purpose of the lawmaker,
plainly” expressed was to give a right of appeal, not conferred by the
general ‘provisions of the statute as to appeals from final decision,~—it
seems to us evident that it was intended to remove the restriction, and
extend the right to all-that class of interlocutory orders or decrees which
interfere with -the posﬂessmn of*: prOperty, or operate in restraint of a
party’s business. Lo

Since Sir William Blackstone’s day. at least decrees. and orders in
equity pr,oceedmgs have on]y been, sub_]ect to one d1v1smn and Have been
classéd’ generally, either as final or Interlocutory decrees or orderé ‘and
an “interlocutory decree” has been repeatedly defined as any decree
made before ﬁnal de(nslon, and for the purpose Qf ascertalmnc matter

’C C A“;ﬁ. Lot YT
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of law or fact preparatory to‘a final decree. Blackstone says, {volume 2, -
p- 452:) “The chancellor’s decree is either interlocutory or final:”? and
in Harrison’s Practice in Chancery, (volume 1, p. 622,) it is said that
“g decree is either final or interlocutory.” Again, Barb. Ch. Pr. 326:

“Decrees are of two kinds,—interlocutory and final. - An interlocutory de-
cree is properly a decree pronounced for the purpose of ascertaining matter
of law or fact preparatory to a final decree.”

In Seton on Decrees, (page 1,) it is said:

“Decrees are either final or interiocutory. If the decree determined all the
questions in issue between the parties, and did not adjourn any matter for
further consideration, it was called a ¢final decree.” In strictness, however,

a decree was said to be ¢interlocutory’ until it was signed and enlollgd For,
Rom 183. But ordinarily’it has been termed ‘mtexlocutory when it was
pronounced for the purpose of ascertaining matter of law or of fdct prevx-
ously to a nnal decree.”

It is qulte clear that this smorle division of decrees mto two classe»,
and two only, interlocutory and final, has been generally accepted. by
lawyers and judges in this country and England. 1 Newl. Ch. Pr. 322;
Seton, Decrees, 2; Kerr, Inj. 11, 12; High, Inj. §-1694; Adams, Eq.
375; ‘Daniell, Ch. Pr. 986; Fost. Fed. Pr. § 818; Walk. Pat. §§ 644,
649; Rob. Pat. §§ 1131, 1132; 2 Madd. Ch. 462; Kane v. Whittick, 8
Wend. 224; Jenkins v. Wild, 14 Wend. 539; Forgay v. Conrad, 6 How.
201; Barnard v. Gibson, 7 How. 650; Perkins v. Fourniquet, 14 How.:
313; Beebe v. Russell, 19 How. 283; Humiston v. Stainthorp, 2 Wall. 106;.
Railroad Co. v, Soutter, 2 Wall. 510, 521; Worden v. Searls, 121 U. 8. 14,
7 Sup. Ct. Rep. 814; Brewing Co. v. Gotifried, 128 U. 8. 158, 163, 9
Sup. Ct. Rep. 83; McCormick v. Graham’s Adm’r, 129 U.S. 1,2, 9 Sup.
Ct. Rep. 213; Hurlbut v. Schillinger, 130 U. 8. 456, 458, 9 Sup. Ct. Rep."
584; Collins Co. v. Coes, 130 U. S. 56, 64, 9 Sup. Ct. Rep. 514; Cornely
v. Marckwald, 181 U. 8. 159, 160, 9 Sup. Ct. Rep. 744; Iron Co. v..
Martin, 132 U, 8. 91, 10 Sup: Ct. Rep. 32; Lodge v. Twell, 135 U. S.
282, 10 Sup. Ct. Rep. 745; St. Germain v. Brunswick, 135 U. 8. 227,
228, 10 Sup. Ct. Rep. 822; Yale Lock Manuf’y Co. v. Berkshire Nat. Bunk,
135 U. 8. 342, 344, 10 Sup. Ct. Rep. 884; Magowan v. Packing Co., 141
U. 8. 333, 337, 12 Sup. Ct. Rep. 71; McCreary v. Canal Co., 141 U, 8.
459, 460, 12 Sup. Ct. Rep. 40; Saddle Co. v. Smith, 88 Fed. Rep. 414,
416; Potter v. Mack, 3 Fish. Pat. Cas. 428; MecVickar v. Wolcoit, 4 Johns.
510 Bennett v. Hethemngton, 41 Iowa, 142 Morgan v. Rose, 22 -N. J.
Eq. 583 593.

It will be observed, from an. exammatlon of the cases in the supreme
court of the United States, that a decree in patent cases, declaring the
patent. in question valid, and ‘that it has been infringed, and for:an in-
junetion and- an accounting, has nniformly been referred to as aninter-
locutory decree, and the c¢ases are numerous, like Barnard v. Gibson,
Forgay.v. Conrad, Humiston v. Stainthorp, Railroad: Co. v.: Soutter, Becbs
v. Russell, and fron Co. v. Martin, suprd, where, upon an appeal from a
decree determining the general: property right, granting an: injunetion,
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. and:an: émdbn for-an accounting before a master, it ;has been held tha& the
decreé wasihot final or. appealable - ,
It is true, that the cases in the supreme court are. based upon a dlﬂ’er-'
ent dtatite, :and in unmistakable language deny the right of appeal from -
interlocutory decrees. But they are for that reason none the less signifi-
cant, as showmg what has been understood as the line between interlocu- ,
tory and final decrees. We must assume that congress used the term
“interlocutory order or decree,” in this connection, in its common and
well-understood sense, and as intending the line of distinction accepted
and interpreted by the:federal courts; and it follows-that all injunction
orders and decrees which were interlocutory, and not final, within the
meaning of the old statute, and for that reason not appealable, are inter-
locutory | imde.r the new statute, and therefore, by the same logic and
upon the same reasomng, are appealable. ’

We think the term “interlocutory order or decree” was used in its
broadest sense, and that the purpose of congress was to confer the right
of appéal:from any decreeior order granting an injunction, at any stage
of the ’pnoceedmg, whether technically preliminary, interlocutory, .or
fimal. 1.

As a]ready sald we thmk the term.was used in its broadest sense,
andiig.our-apinion, full #cope should be given to this provision of the
statute, to the end that sny party aggrieved by any order or decree grant-
ing an injunction, at any stage of the . proceedings, may have a speedy
remedy by appeal. It is plain that the policy intended to beemphasized
hy thisstatutory exception to the general provision of the statute and
the rule of ‘law, limiting the right of appeal to final decision, is this:
that, as injunction orders.deprive parties of the possession and control
of property land. business,.and, in case of error, work- irreparable mis-
chief and great injustice, the party upon whom the order operates should
have an early opportunity to-have the record examined by the appeilate
court, and, if error is'discovered, to have it corrected without the delay.
necessarlly incident to lmganon in its various stages before reachmg
final judgment.

As the statite in questmn undertakes to introduce a new feature in
federal proceilure, by conferring the right of appeal .from certain orders
and dectees before final decision, we have approached a consideration
of its scopb dnd effect with cautmn and, in view of the doubt which al-
ways comes froih enteritg tiew’ ﬁelds, it is.very gratiiying to learn that
the circuiit eourt.of appeuls., in the firth:¢ircuit has, in a similar case,
adopted the same construction in a forcible opinion recently rendered by.
ParDEE, circuit judge, iniuones Co.:wi- Munger, ete., Co , reported 60
Fed. Rep.:785,:1.C. C. Ax668. .~ ~.¢

The: ramdming question, however, ia more troub]esome, espem'tlly in
view: of the.conclusion reached by the same court, in the: same case, that
the mandatd 1o the'court below should go to the injunct-ionvorder merely.
Although the report ofithe ¢ase {ails to-show how fully, the.question was
considered wpow: argument; and.-the .opinion -présents. no -discussion
thereof; we have given fduelgonsideration!to. its weight: as’an authority,
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but still feel bound to announce & dlﬁ‘erent conclusmn upon the same
guestion.

At the outset, we must notice that there are many mstances where
cases of this character have been before the supreme court, upon a full
record, in which complete relief has not been granted.: But it must be
observed that the failure to afford relief resulted from the limitation in
the older statute, which conferred the right of appeal from final decision
only,-——'the court, under such statute, having no appellate jurisdiction to
review and furnish either partial or full relief until after final decision.
The failure to make final disposition did not result irom a lack of power
in a court having appellate jurisdiction to afford complete relief, but
from a total lack of jurisdiction, at such a stage of the proceeding, to en-
tertain the appeal, or to afford any relief whatever. The former deci-
sions and practice in the federal courts, therefore, by reason of this dis-
tinction; have no force whatever upon the question whether a court
having statutory appellate jurisdiction to review at interlocutory stages,
and having the complete record of a full hearing upon the general mer-
its, may proceed to correct the fundamental error, and finally dispose of
the case in the manner in which it should have been ‘disposed of in the
court below. '

No practice havmg been adopted by the supreme court upon this
stbject, for the reason stated, that heretofore the statutory right of ap-
peal ‘did: not exist, we get no aid from the reported cases in that court.
We must assume that congress, in furnishing equitable remedy by. ap-
peal, had reference to the equity system as understood and practiced in
England, and as adopted and applied to our own institutions; and,.in
determining the power and the duty which result from this legislation,
we must look to the English system, usage, and practice, and to the de-
cisions of our state courts, where & similar right of appeal from such de-
crees hasg been conferred by statute. It is, of course, well understood
that a’ court of equity is to decide on the law and fact, (Le Guen v.. Gou-
verneur, 1 Johns. Cas. 500, 506;) and that an appeal in equity is an
appeal upon the law and fact involved in the cause, (Adams, Eq. 875;)
and that, “in absence of any restrictive clauses, every appellate tribunal
is clothed with all the powers of the tribunal appealed from, and is
bound to exercise them upon the same principles,” (Briggs’ Petition, 29
N. H. 553;) and “ordinarily, from the 'nature of judgments, the deci-
sion of an appellate tribunal must haveas great force, at least, as the judg-
ment of the inferior tribunal upon the same matter 'would have had if
no appeal had been taken,” (Blake v. Orford, 64 N. H. 302, 10 Atl Rep.
117.)

Unquestlonably the circuit court upon the hearmg therein might have
found the facts against the'complainant and dismissed the bill, and the
question presented is whether this court, having an appeal before it in-
volving the same record and the same facts may, if error is found upon
the general question of right, proceed to do what the court below should
have done; or shall this court, altheugh it has examined the record, and
‘determined the right under the patent the other way, simply dissolve the
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injunetion, permit the accounting to' go. on, and, after the useless ex-
pense and annoyance incident to such an mvestlgatlon upon re-exami-
tion of the same record, by the same court, put in execution the right
which it -had necessarily determined in the appeal theretofore considered ?
In our view, the accounting could in no way aid the final execution of
the.right already ascertained by this court,and under such circumstances
would;be worse than idle; and a rule which would permit such circuity
and -cirenmlocution is unpecessary, and would not be useful to either
theiparties or the court. . Now, this case must be distinguished from the
class: of capes’ where the injunction is preliminary, and granted upon the
bill, ‘oriwhere there is only a partial heanng upon the merits, or where
the record .is incomplete, or. evidence. is, excluded which should have
been eonsidered, We are mot called upon to decide as to the scope of
the mandate under such circumstances; but it is probable that no one
would contend that, as an invariable rule, it should go to a final dispo-
sition:of; the:cause upon: us merits.. Deas V. Tharne, 3 Johns. 543; Hun-
tingion: n«Vicoll, Id. 566..

- It e gnite: probable, mdeed qmte clear, that a distinction would be
made; betwsen injunctions granted preliminarily as a matter of discre-
tion, and a decree for an injunction granted upon the final determina-
_ tion of @ perticular right; and the general rule that an appellate court

interferen reluctantly w1th mjunctlons granted in limine as a matter of
digcretion should not, in our view, apply to an appeal under the statute
from AR lntﬁrlocutory decree for a perpetual mjunctlon based upon a
final determination of the substantial property right in a patent cause.
In the:case tinder consideration, the hearing in the circuit court upon
the mieritd, a8 to. the validity and the infringement of the patent, was
full:and complete, and the general property right was determined, so far
as it could-he done by that court; and the;perpetual injunction, the or-
der to accouit,-and the appmntment .of the special master were based
upon such: determination.of-the property right. The record before us is
complete. Everything is here for our consideration which was before
the conft below. We must go to the full merits, as shown by the rec-
ord, in-order to- determu;e whether the interlocutory decree for a perpet-
ual-injunction.is fonnded. in error, and, if we determine the property
right adversely to the complamant, the mJunctlon should be dissolved;
and no sufficientreason has heen suggested why the accountmg—to whlch
the complainant is not entitled, and which would. be an invasion of a
right, and. therefore inequitable and 1mproper, under our view of the
case—should ;proceed. |,

It is not necessary for purposes of a,nalogy to enlarge upon the well-
understood fandamental truth expressed in the constitutions, statutes,
and decisions, of the various states, that the system.of common law
and- equity jurisprudence of England prevail in this country, so far as
the same.arenot repugnant to our institutions, for the reason that rule
90 of the supreme court, (adopted by this court, rule 8,) regulating the
practice of thie courts of equity of the United States, provides, in effect,
that, in the absence of an expressrule or decision, the practice shall be
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regulated by the practice of the high court of chancery in England, so
far as the same may be reasonably applied, not as positive rules, but as
furnishing just analogies. We do not refer to this as furnishing an ab-
solute rule for the determination of rights, but as indicating a recOgm-
tion of the system of practice ordinarily controlling equity procedure in
the federal courts. It may still further be observed that, as early as
1818, the supreme court in determining a question of proeedure, in
Robinson, v. Campbell, 3 Wheat said, (page 222:)

“The court, therefore, think that, to effectuate the purposes of the leglsla-
ture, the remedies in -the. courts of the United States are to be, at common
law or in equity, * * * .according to the principles of eommon law and

equity as distinguished and defined in that ecountry from whlch we derxve our
knowledge of those principles. »

And in 1851, in Pennsylvania v. Bridge Co., 13 How. 518 563 i ls
gaid:
~ “The rules of the hlgh court of chancery of England have been: adopted by
the courts of the United States, * * * The usages of the high coart of
chancery in England, whenever the jurisdiction is exercised, governthe pro-
céedings. This may be said to be the common law of chancery, and since the
orgauization of the government it has been observed,”

See, also, Rev. St. U. 8.'§ 918; Vattier v. Hinde, 7 Pet. 252 274
Bein v. Heath, 12-How. 168, 178 And to the same effect in the state
courts. Newark & N. Y. R. Co. v. Mayor, etc.,- 23 N. J. Eq. 515, 517;
State v. Rollins, 8 N. H. 550; Pierce v. State, 13 N. H. 536; Comwctwut
River Lumber Co.-v. Oleott Fulls Co., 656 N. H. 290, 21 Atl Rep 1090;
Le Guen v. Gouverneur, 1 Johns. Cas. 436, 508. :

* In the case last referred to Chancellor KENT gays, (page 508 )
“Our system of jurisprudence is borrowed from the Engllsh system, and in

all its great outlines, as well'as in its subordinate parts, is liappily modéled
after that adwirable monumeént of the experience and wisdom of ages.” . o

See, also, “Note by the Court” in Thomson, v. Wooster, 114 U S. 112
5 Sup. Ct. Rep. 788. ** -

- Of course, it is understood that this adoption is subject to the hmlta-
tion' that it must be in keeping with the principles of our_institutions,
and subject to the acts of congress, limiting or enlarging the same, as,
for instance, the old statute limiting the rlght of appeal, contrary to the
English system, to appeals from final decrees.” But now that ‘this ‘lim-
itation is removed, and the right of appeal from interlocutory injunction
orders and decrees has been ‘created by statute as in England,. without
any restriction as to the manner in which equity and justice shall be ad-
ministered thereurder, it only remains to inguire what the chancery
‘practice of England has been in this respect, and whether the same may
reasonably be-applied as consistent with our institutions, and as a mat-
ter of convenience and safety in equity procedure in this jurisdiction.

In England, any person aggrieved by a decree or order of the. court
‘of chancery is entitled as a matter of right to appeal to the house of
lords, (2 Daniell, Ch. Pr., 4th Ed., 1471;) and, in practice, this right
extends to interlocutory decrees, (Id. 1492; Forgay v. Conrad, 6 How.
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201, 2053) and later (14 &:15. Vict, ‘e, 68,.§ 10) this.right;was extended
to: deelsmns, deotées, and orders; of. the court of appeals, .;,Mr. Daniell,
speakingof thexmght ofrappeal fgem mterlocutory decrees, 83y8,- (page.
1492 Id.o) el oo

s “Appea]z'from nourbs of eqmty by petation dxﬂer from appeals by writ of
error from the judgments of  the courts.of law, which, will only lie where the
judgmqp}t is fipal,, The reason for, t.ms d*stmctlpn is stated to be that courts
of equity often decide the merits of 8, caée in mtérmedidte orders, and the
permitting of an appeal in the early stageof the proceedmgs frequenhly aaves
the e#ﬁe‘n%e of furthey proseouting ﬁhe suite” . o

Ay L

" ey also, 2 Smith, Ch Pr (2& m yp.. 40 McNeill v. oahaz 2 Bhgh
(NuS;) B16s i oy

Indeed, it seems to have been the practlce, from an: early permd in

the: howse oftlords, to direct a final disposition of causes before it with a
full record, upon appeal from - mterlocutory orders and decrees based
upo,nja,\hgqqng ppon the. foerits. below, whenever it was found that there
wasag,equity.in the complainant’s cause; and the action of the appellate
courtiin this:respect: was mot..confined -to: causes in which it. concurred
‘with the chinncellor from whom: the- -appeal was taken, but extended to
instances where the findings were réversed upon an examination of the
recordy . :Bouchier vi Taylory 4. Brown, Barl. Cas. 708, (1776;) Governors,
stci;:v.Shoon; 5'Brown, Parl. Cas, 429, (1760;) Ellis v. Segrave, 7 Brown,
Pari. Cag. 381; White v. Lightburne, 4 Brown, Parl. Cas. 181; Scribble-
hill v. Brett; 1d, 144;. McCan v, O'Ferrall, 8 Clark & F. 30; Rouev Bar-
ker, 4 Brown, Parl; Cas, 660, The case of McCon' v. O\Ferrall supra,
was beiore the house of lords in 1840, and, although in that case . the
matters;inivol ved: were not finally. dispoged of by decree,.the lord chan-
cellor states, the rule, with the. ‘reasons for it, (page. 66,) saymg ‘
- “Now, mylords, the. usual courge.of:; proceedmg in this hquse, in arran-
ging the minutes of the decree, has been to declare the principles upon which
the decree is to be founded. * * * That, however, has been found to
lead, sometifnes, to repetition of appeals % . * Whers, therefore, it is
possible, I think it more expedient, and more calculated to.save expense to
-the. parties, that this house, in making its order, should frame the decree in
such 8. munner, a8 to plevent the necess;ty of any further reference to the
court below.” .

:’This practice is by no means new m the eqmty Jurlsprudence of our
-own country. :In a very early eage.in New York, involving interests, of
.great magnitude,~Le Guen v. Gouverneur, 1 Johns. Cas, 436, (1800,)—
and at a period when Chancellor Kent was a member of the court, of
-errors, the question was under consideration as to the measure of relief
‘to be afforded mpon an appeal from an interlocutory order directing the
trial of an issue at law.. The appellate court determined that the com-
-plainant had no equity, and after‘much argument and full consideration,
which involved a review of the English cases and the practice of the
houseof lords,-proceeded to. ﬁnal judgment, and dismissed the bill.
‘The question was one of. new 1mpresswn in.the American courts, and
three judyes rendered opinions in the cause; Kunr, J., in the course of
&-luminous opinion, (page 508,) saying: ,
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- #It'18:the settled rule of the house of lords in England, upon 'appeuls, al-
waye to, give such a decree as the court below ought to have given. This is
the. great and Jeading maxim in their, system of appellate jurisprudence, and
instances are, accordmgly, very frequent, in which the lords, on appeals from
1ntellucut.ury orders in chancery, have re\ ersed the order, and decided fully on
the merits.”

-Again he says, (page 508 )

“Their power on appeals is exercised with great Iatitnde in dismlusing the
bill, or madeling the relief, .or granting it conditionally, a3 may best answer
the ends of justice and the exigencies of the case.”

Again, (page 509:) :

“Pussessmg the aunthority to decide ﬂnally. I think we ought to exer-
cise it in this instance. % * * All the proofs are before us, * * *
The canse is as ripe here as it was in the court beiow, for ultimate decision;
and, if we are persnaded in our own minds thut the facts before us can never

support the allegations of fraud, we ought {o say so, and put an end to the
contention.”

And in the same line and to the's same effect RADCLIFF, J., says, (page
499:)

“I have also no doubt that this court may proceed turther, if it appear that
the merits are fully in its possession, and determine finaily between the parties.
That such is the power, and frequently the practice, of the house of lords in
England, is evident from: the cases which have been cited. * * * QOn
similar appeals, they aftirm, reve:se, or alter the order for an issue, and some-
times proceed {0 dismiss the bill, or otherwise decree on the merits. The
power of this court is the same, in this respect. I can see nothing in our
constitution or laws to restrain it. * * * In this case, tha projriety of
making a final decree arises out of the appeal itself, which brings before us
the whule merits of the cause.”

Again, (pqge 5002)

“The power appears to me essential to a court of appeal in the last resort,
and I bave no doubt that it is vested .here.”

The authority last referred to is of unusual value, both by reason of
its involving the first American discussion of the question, and from the
great learning of the court rendering the opinion, and this, together with
the fact that a full report of the case (Johns. Cas. 1800) is not easily ac-
cessible, would seem to justify the somewhat extensive quotations. Five
years later the same court, through SPENCER, J., in Bush v. Livingston, 2
Caines, Cas. 66, in making a final decision of the cause, said, (page 85:)

“There remains only one point to be considered; that is, whether the court
will tinally decide the cause. In the caseof Gouve'meur & Kemblev. Le Guen,
this court, on an appeal from the order of the chauncellor, directing an.issue,
finally decided the cause, and directed the complainants’ bill to be dismissed.
1L did so on precedents from the proceedings of the house of lords in England,
on appeals from chancery, and because the whole wmerits of the case were be-
fore the court. When it is considered that there can be no further proofs in
the cause, that the whole merits have been discussed and reviewed, that it
will save litigation and expense, I am myself contented to be bound by the
precedent which has been made.” See, also, Beebe v. Bank, 1 Johns. 529.
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-Ti1822 the doctririe of Lé Guen v. Gouvernéur was referred to with ap-
pﬁrénti approval in Dale v. Roosevelt, 6 Johns. Ch. 255, 257, and, so far
as knoﬁru “the ‘practice obtained in New York until the adoptmn of the
Code; ‘an d the  fact that a different pracuce has’ prevailed since the
abnd?gment of the right of appeal, as said in Newark & N. Y. R. Co.v.
Mayor, ec., 23 N. J. Eq. 519, is aside from the purpose. In Terhune
v. Colton, 12 N.J.Eq. 312, although the precise question under consider-
ation was not involved; Ermer,.J., (page 818,) speaks of an interlocu-
tory order which involved the merits of the ease; and. in.1872 the pre-
cise questions which we are'now considering caine before the New Jersey
court of. errors and appeals in the case of Newark & N, Y. R. Co. v.
Mayor, fle., 23 N, J. Eq. 515. .

The’ ew .Tersey statuﬂa provided thid “all persone aggrieved by any
order or deczes of the couxt of chancery may appeal from the same or
any part - thereof;? and the case last. referred to invelved.both the right
of appeédl fiom- an interlocutory order, and the power of the coutt to con-
clude the cause upon its merits. These questions received careful con-~
sideration, by the chief justice, who announced the opinion of the court,
not only sustaining the right of appeal, but, after reviewing the Enghsh
and New York cages, said, (page 521: i)1 “Tn view of these authorities, 1
can entertmppgo uncertain gpiniop; w1t regard to.the _power of this court
to deal with, the present.case. on ifs. merits.” Again: “Tt seems to me
that this court should. pass Upon the questlon as. to ithe equity of the
bill "etc gl
he a tho‘mtles, and the eqtn&y practlce to whleh we have referred
and upop 'i) mﬁlple, it seems to us ¢clear that, whlle the, appellate court
is.not bouxd by an mﬁepbﬁe rule sa to do, it may in its discretion, and
should, when equity so requires, ‘make full dlrectlon as to the manner
in which the cause shall be disposed of below. No special or pecuhar
conditions have been suggested as existing in this bhse, as & reason why
thié irlalidhts sHbH1A Hot™be ds broad 'ds the decree in the circdit court;
but, on the contrary, as it seems>t3"us, there #re strong equitable rea-
song ‘whyi 84 accounting.iu 8, patent ¢age, which is incident to and based
upon & finding: and a depree which-upon the record appears to the ap-
peilate cpurt; to be erroneous, should. not. proceed; and it is our conclu-
sion, as-the fnll record. is before us, upen appeal from an injunction
granted: by an interlocutory decree, atter a full hearing, and a finding
which undertakes to finally dispose of the property right involved, that
we should direct & final djgposition . of the cause in accordance wnh the
view w};lch we hold upon the substantlal merits. It therefore follows
- that the ﬂndlngs of the circuit court are reversed the decree’ for an in-
Junctmn and.for an accounting is vacated, and it is ordered that a man-
date 1ssue accordmgly, and with fm‘ther dlrectlon that the bill be dis-
mlssed ‘ .
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NATIONAL FouxprYy & PI.PE Works, Limited, v. OcoNTo WATEB. Co.
e al.

(Ctreuit Court, E. D. Wisconsin. October 10, 1892.) ’

1 MUNIO!I:PAL CORPORATIONS—CONTRACTS—FRANCHISES,
The charter of the city of Oconto conferred the powers belonging to municipal
corpora‘mons at common law, and contained the “general welfare” clause usual in
- city dharters, (Laws Wis. 1882, ¢. 56.) The general law conferring on cities the power
to legislate upon the éonstruction and operation of waterworks had not been adopted
by 'thé 'city, s0 as to derive any powers therefrom. Held, that the city had no power
to confer a franchise for owning and operating waterworks, and for other things
collateral thereto.
2, CORPORATIO\IS—BOVDS—VALIDITY—WHEN “JI8sUED. ”

'Aiwater company put forth bonds of the par value of 8125 000, depositing $25,000
of them with a trust company under a deed of trust, and the other $100,000 in trust
as collateral for an advance of $40,000. Thereafter advances of $27,000 were con-
tracted for, and in: part made. Held that the bonds, although pledged and not

. -sold, were . K issued, ” within' the meaning. of Rev. 8t. Wis. § 1753, which. declares

. 'void any ‘bonds issued by & corporation, except for money actually received, equal

“! to 5 per cent. of their par value; and the same were not enforceable in the hands
. of. the ‘pledgee. . .

In Eqmty' Bill by the National Foundry & Pipe Works, lelted
agamst the’ Oconto Water Company, S. D. Andrews, W. H. Whltcomb
and others On motion fot receiver and injunction.  Grarited.

W. D. Van Dyke and Geo. H. Noyes, for complainant,.

W H Webster for defendants

JEM{INS Dlstrlct Judge The conceded facts upon which the preeent
apphcatmn fo
necessa(ry to state them, are these: The complalnant on the 2d day of
Janpary, 1892 recovered Judgment in this court in an action at law
against 'the ' Oconto Water Company for $24,250.04 damages and costs,
and,, upon.return of execution nulla bona, filed this bill against the judg-
meﬁt ebtor and others to subject its property to the payment of the
uci mexpt ‘The Oconto Water Company wag mcorporated under the
Rewsed Statutes of Wisconsin, on the 8th day of July, 1890, for the
purpos of constructing and operating a system of waterworks W1thm the
city pf OConto and of supplying the city and its inhabitants watef for
p):oteethon agamst fires, and for domestic, manufacturing, and other pur-
poses, On the 9th day of July, 1890, the city of Oconto adopted an
ordmapqe Whereby it was ordained “that the Oconto Water Company,
its successors and assigns, be and are hereby authorized, subject to the
limitations herein or by law provided, to construct, own, maintain, and
perate waterworks in the city of Oconto; to lay pipes for the carrying
and distributing of water in any of the streets, avenues, alleys, lanes,
‘bridges, or pubhc grounds of the city, as now or may hereafter be laid
out; to acquire and hold, as by law authorized, any and all real estate,
easement and water rlghts necessary to that end and purpose, with all
necessary and proper buildings, wells, conduits, or other means of ob-
ta;nmg Water supply, with all necessary machmery and attachments
ereto, to ,supply the city and the inhabitants. thereof with good. and



