CASES

ARGUED AND DETERMINED

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS,

FREEMAN et al. v. CLAY o al.
"~ (Cireuit Cowrt of Appeals, Fifth Circuit. June 18. 159%.)
' No. 18. '

L REs JUDIOATA—INJUNCTION—APPEAL. ‘ . .

. Both members of a partnership being dead, the widow of the partner who first
died had set off to her a dower interest in the partnership lands, and afterwards
sued the heir at law of the other partner to recover back rents on her dower in-
terest. -The heir at law therenpon brought a bill to enjoin this suit and for an ac-
counting of the partnership affairs, which bill was dismissed on demurrer. Th
beir at law appealed to the supreme court, notwithstanding which the widow pros-
ecuted, her suit for rents to a final decree, and the same was paid by the heir at

. law without compulsory process. Thereaffer the supreme court reversed the de-

:  cree appealed from, holding that the widow was not entitled to the rents; and re-

" manded the case for further proceedings. Held, that neither the decree in the
widow’s suit for rents nor the fact of its voluntary payment was a bar to the heir
at law’s right under her bill to an sccounting of the rents thus paid.

8, Baum. - L . L

Nor was her right affected by the fact that, béfore sustaining the demurrers and
dismissing the bill for injunction and accounting, the trial court offered to retain
fhe same for the purpose of an accounting, which offer was declined by the heir at

aw. X
8 BiLL oF Rrview—WANT or Equrry.

A bill to:feview a decree rendered in the heir at law’s suit, which, among other
things, prdered the restoration of the rents collected in the widow’s suit, was with-
out equity, since the debts of the partnership were entitled to precedence over the
widow’s dower right in the partnership property, and since, therefore, the widow
had obtained, as a result of the prior proceedings, a sum of money which in equity
and good conscience she was not entitled to retain.

4. 8aME—CITATION ON APPEAL—SERVICE. o

An allegation in the bill of review that the widow was not a party to the appeal
to the supreme court, because no citation was ever served upon her or any agent
or attorney of hers, was immaterial, it appearing from the record that this fact
was no} alleged in the pleadings filed by her in the main case after the cause was
:ﬁmanded, and that the citation was in fact served upon her attorney of record in

at case, |, '

Appeal from the Circuit Court of the United States for the Western
Divigion of the Northern District of Mississippi,
v.52F.no.1—1
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In Equity. Bill of review brought by Lucy C. Freeman and C. L.
Freeman, her husband, citizens of the state of Missouri, against Pattie
A. Clay and Brutus J. Clay, her husband, for alleged errors appearing
on the face of a decree rendeted dgdihsticomplainants under an original
bill brought against them by ‘defendants” for injunction and an ac-
counting. A demurrer to the bill of review was sustained, and the bill
dismissed. Complaimuutp:appealed. .:On metion.ap order was made
dismissing the appeal, unless a perfected appeal bond should be filed
before a given day. See 48 Fed. Rep. 849, 1 C. C. A.115. The ques-
tion is now on the merits. Affirmed.

~Fof opipions, tendered, in, the course of the litigation resulting in the
déeﬁ émgm ?t?"bé ‘rﬁieﬁéﬂ,’éee 34 'Fed. de’.%?u”w‘;z&de. éu Rep.!
964, and 11 Sup, Ot. Rep. 419, . ., .«

Statement by PArDEE, Circuit Judge: = *' '~ s
The appeal in this case is from a decree in the court below sustaining
a demurrer to a bill of review. . In 1859, David 1. Field and Chris-
topher 1. Field were partners in planting, and owned a plantation in
Bolivar county, Miss., a8 tenants in commou, and also slaves and other
personal property. David I. Field died.in-that yepr, leaving appellant
Lucy C. Freeman, his widow, and David I. Field, his only child and
heir at law{-"Ch¥istopher: I. Field, the surviving-partner,;réemained in
the possession of all the partnership property until his death, in the year
1867, when his administrator coiitinued the possession. In 1869 the
half interest of David I, Field was sold under a decree of the probate
court of; Bolivar county Y6t onie half"of & debt due by 'the partnership to
Chiristopher 1. Field’s estate, and Mrs. Pattie A. Clay, the daughter and
héir ‘at laiw of Christopher Y, Fidld, bécame the purchaser, Said decree
and. sale were void, andno'title passed thereby, but: Mrs. Pattie A. Clay
received.a. deed therevnder, and entéted into'possession: ~In 1879, Mrs.
Lady A Freéeman, by ﬁmc_eedings in'the ‘state court, had. her dower of
' Z'i',:ffbterest of her deceased husband, David I.

one third in the one-fid , d hus
Field, in thessid plantation set off to her, and in September, 1880, she
filed a.hill in equity ,in‘,glfs,ﬁbancery court of Bolivar county against the
said Mrs. Pattie. A. Clay for.an aceount for back.rents on her dower in-
térest, which ¢aise wis afterwards removed to the United States cireuit
court for the western division of the northern district of Migsissippi. In
Ngvemberof 1880, David 1. Field, Ji.; brought an-ejectment suit in the
United States oourt for the western division of the’ northern district of
Migsissippi, ag' heir'at law:of David 1. Field, deceased, to recover. his
half interest in"the said plantation, and also for back rents; Both the
said suits were pending when Mrs. Pattie A. Clay.and Brutus J. Clay,
#ppellees herein; filed TH¥ir bill 'on the equity side ofthe said court to
enjoin both proceedings, to: charge the.said . plantation with a large debt
#ue by the partoership of David 1. & Christopher: L. Field, and for an
accounting with Mrs. Lucy C. Freeman, widow of David L. Field, and
her son David I. Field, Jr., touching the partnership affairs. To this
bill demurrers wetd filed by both Mrs. Freeman and-David I. Field, Jr.
After hearing upon the.demurrers, the court rendered aidacree.partly
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sustaifiing and ‘partly overruling the same, and 'ordering a reference:to
takeé an account between the parties; but afterwards, on the 6t.h of March,
1884 the following decree was rendered in the case:

'“Bg it remembered that this day came on to be heard the above-entltled
chuse; and the parties appearing in open tourt by consent. the account herein
filed. by the master ;s withdrawn, and: the decree of reference hereinbefore
rendered is set aside; and counsel for complainants declining to avail himself
of the offer of the court to retain the bill for the purpose of stating an ac-
count, it ig ordered, adjudged, and decreed that said bill be and the same is
hereby dismissed, and that the complainants pay the cost, for which let éxe-
éution isue; and thereupon complainants prayed an appeal to the supreme
eourt-of thie United Stutes, which is granted upon their entering into a bond
in the penalty of vne lhouaand dollars, with two securities, condnt:oned 8O-
cording.td law.”

On the 25th of J uly following said decree, bond was given, and ap-

proved. by the presiding judge of the court, and thereupon & citation
wag' issued directed to Lucy C. Freeman and David I. Field, appellees,
which on the 31st day of J uly, 1884, was served by handing the same
toFrank Johnston, Esq., as attorney of record of the within named ap-
pellees..  In regard to thls the bill of review alleges:
“That sald citation, while directed to your oratrix, was never served apon
her, or-on:any agent or attorney of hers; so that your oratrix avers that she
was never before the supreme court on said appeal, and that any judgment
of the court in the premises was, as to her, coram non judice, and void.”"

Sald appeal was prosecuwd and was decided by the supreme court
of the ,United States April 26, 1886, (118 U. 8. 97, 6 Sup. Ct. Rep.
964,) and the report shows that in sald case Mr. Frank Johnston and
Mr. J. E. McKeighan appeared for appellees. And it may be noticed
in this connection that Mr. Frank Johnston appears in this court as the
solicitor of Mrs. Freeman. The supreme court in passing on the case
said: .

“It resulta from these views that the lien for partnership debts takes pre-
cedence not only of the interest of David I. Field, Jr., 48 heir at law of David
1. Field, but of Lucy C. Freeman’s right of dower. As, however, dower was
actually ussigned to her nearly three years before the filing of the present
bill, such assignment should pot now be disturbed; but no further exaction
for detention of dower should be enforced. We think, therefore, that, upon
the allegations of the bill, the complainants are entitled to relief, and that the
demurrers should have been overruled.”

And the decree of the circuit court was reversed, and the cause re-
manded, with instructions to overrule the demurrers, and to proceed in
the case according to law and the principles announced in that opinion.
Pending the appeal aforesaid, on the 14th of June, 1884, Mrs. Freeman
pushed' lier cause for back rents on the dower estate to a decree, and re-
covered $2,215, and costs. The amount of this decree Mrs. Pattie A,
Clay paid in full. On retirn of the mandate of the supreme court a
decree was rendered in the case of Pattie 4. Clay et al. v. Lucy C. Free-
man el al., overrulmg the demurrer of the defendants to complainants’
bill, and issuing an injunction -estraining David I. Field, Jr., from the
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further prosecution of his:ejectment suit against the complainants, and
from suing'ont final process for the enforcement of a judgment for rent
obtained therein; and upon the same day:complainants iwere granted
leave to. file & supplemental, bill “setting up the result of the cause of
Lucy O.Freeman against them. for arrearages of rent, and such facts in
conneetion therewith as they may desire, and.praying: snch rehef touch—
ing the same'ds they may be advised.” ;
. THe sunplemental bill ﬁled alleged as follows.

~ “( 1)1 After, notwlthstandlng the ﬁling of the bill in this canse,.the defend-
ant Iy €. Freeman prosecuted har suit in this. court against your, orators for
b.m'eanages in.rent upon and;for her dower interest in the Conteut{plantatlon.
as:shown; jn. the pleadings, and on the 12th day of June, 1884, A. D., after
her demurrer and exception to your orators’ original bill had been sustamed.
recovered a final decree against your orator Pattie A. Clay for three thousand
and nifetyitwo and thirtyifeur one-hundredths dollars;, and ‘¢osts.: On the
14th:day jof'June, 1884, on . tuotion, this judgment or decreeiwas reduced
totwo thoysand two hundped;and fifteen one-hundredths dolars, the same,
with, the; costs jn the cause, one bundred and sixpy-two dolla,rs, your, ora-
tors well apd Aryly paid, and so performed’ the said payment and, decree of
the said district court, from Which there was no appeal, as, by the record’ of
: said cause, doth appear, - (2} That said recovery and payment Was not accord-
ng 10 right: and justice,. as:appears from the opinion of tha supreme gourt of
the United States on your oratcns’ appeal to the above decree of this.court, in
this. cause, and 'the said Luey €. Freeman ought in this- cause to' be decreed
and ‘adjudged:to-restore the:said sum and costs to your oratoys, or be compelled
to accept it as a charge against her in any accounting hereafter to be had in
the'cadsel” Thé premises considered, your orators pray:as prayed inthe orig-
inal.bill, andithat the said Ludy C. Fréeman be adjudged to. restore to them
bﬁ& ggnemao Wrongfully swm'ed by her .in thq said cause, and for general
F l'e Tyl ! St o

* Mrs, Lgy*Cl' F‘l‘eemaﬁ thereafter ﬁled helr aﬁswer lo the phginal bﬂ]
and a#' to'thé Supplemenital bill sho answered as follows: = i

“Ap to said supplemental bill she says that on the 30th day of Sepf:em-
ber; 1880, 'ydur -rebpondent fled against' the:complainant her :original bill
of complaint in the chancery court of Bolivat couutys Miss.,demanding: of
¢omplainant rents for the dower of respondent in lands: of. her former hus-
band, David 1. Field, deceasetl, ‘and which:complainant! had wrongfully with.
heldfrom her. Said cause was removed to this court, and on the 10th day
of August, 1882, the complainiant filed against respondent ithis, her.original
bill in this cause, under which:respondent was:enjoined from prosecuting her
suit aforesaid. That afterwards, on the 6th day of March, 1884, after demur-
rer fo the original bill herein, said demurrer having been sustained by this
court, said m]unctlon was dissolvéd, and the bill dismissed. In'making said
ﬁéé!‘eea of dissolution and dismissal, the court offered to retain the bill for the
puipose of stating the account between the ¢omplainant and respondent; yet

_ vomplainant, well knowing:that she could appeal this cause to.the supreme
court of the United States, and conld not appeal the other if it should result
in a decree for lesa than $5,000. 00, deliberately elected not to have said bill so
xetamed and thereby consented to its dlsmlssal in so far as this decount is
concerned. Thereupon yqur respondent proceéded with her caube, as she had
a rlght. to do, and said cause resulted, on the 16th day of June, 1884, as ia
stated in-gaid supp]emental bill,; in a decree in favor of your respondent agamsh
the complainant for the sum:of $2,215.00, not the sum of $2,200.15 dollars, as




