954 FEDERAL JERORTER , 01, 51,

Pl.i'!}“,’ﬁsi,uﬁi‘ﬁ?tbQ aid of -the steam tug Cynthia, to get herself straight
in the channel;. that her draft was such that she hiad barely water suffi-
clent. to, float; W,;;tgat she was taking or smelling the bottom, and thus
liable to p,%q sudden and incalcylable sheer; that she was a large ves-
el with g, keel, which, while it_made her better for keeping a direct
ccourse, made her slower in obeying her helm; that in about 10 minutes
from the time; she left her wharf, and before she had gotten properly
straightened in the channel, the Macon was on herin the manner already
detailed, The tone of the testimony of the officers of the Macon indi-
cates that their judgment received a strong bias from a suggestion which
appears to have been present in their minds, and to, have since affected
the views of thelearng'd proctor for the claimants, to the effect that the

British ‘,tfa‘mip hagd no right to 'q.pi”{)n the exigency of the tide, and of
raft,

her own draft, which made it imperative on. her to reach Tybee Knoll at
-high water, if she would pags to sea on that tide, but was bound to
ither retmain at her berth upti] the Boston packet passed, or to remoor
-or.anchor out of the way. (if she had been given time) when she received
the Macon’s signal. F.I_.'Qnﬂ',',,thé;iiviéw, we take of the proof, it is clear
that the Macon violated all the rules applicable to the gituation; that
 the collisions were the_direct result of her unlawful conduct; that this
Tesult was not contributed fo by any eulpable defect in the Nedjed, or
fault in her management; and that the decree of the district court should
be reversed, and this cause remanded to said court, with direction to
enter a decree in favor of the libelant, with a reference to & commissioner
.to find gnd report the damages; and it ie so ordered, '
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 Manirrie Likve_Senvions or Brevenone v FoREIGN PORT.
“iti i A stevedore ‘rendering services dnloading or unloading cargo in other than the
- .. home port has a maritime lien therefor.  The liex, 2 Woods, 228, overruled.

‘Appeal from the District Court of the United States for the Eastern
District of Louislana. =" R
. In Admiralty. Libel by Albert Dennett against the steamship Main
to recover for services rendered as a stevedore. The fibel was dismissed
_ by the district court, and libelant'appeals. Reversed, -
U Peter Stiffy atid 0. B. Sansum, for appellant.
- Ernest'T. Flotance, for'appellee.” ' '~ -
' J Before PArDEE and McCormick, Circuit Judges, and Locke, District
udge. . ) a A
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Parpeg, Circuit Judge. - The libelant exhibited his libel in the court
below against the steamship Main, claiming a maritime lien on the said
steamship by reason of his services under‘ contract in discharging and
loading cargo. Admiralty warrant having issued on said libel, and
said steamship having heen seized, the appellee came into court and
filed a claim to said steamship, as follows:

“Now into court comes the Anglo-American Steamqmp Company, Limited,
a corporation duly established under the laws of Great Britain, and domiciled
in Liverpoul, England, by F. G, Frye, resident manager of said corporation,
and claims the steamship Main, herein libeled, and desires to release thio same
from seizure on giving bond accordmg to law.
“[sighed] F. G. FRrYE, Resident Manager A, A. 8. S. Co., Ltd.”

Having obtained possession of the ship under the above claim, and
by giving the requisite bond, appellee excepted to the libel on two
grounds: (1) That the claims and demands herein set forth are so
vague and indefinite that claimant cannot answer thereto intelligently;
(2) that, from the nature of said claim and demand, this court is with-
out jurisdiction to entertain the libel herein. And thereafter the cause
was called in the district court, and disposed of, as appears by the fol-
lowing entry:

“This cause was called upon exception tothe jurisdiction of the court, and
was argued by the proctors for the respective parties, whereupon it is or-

dered, adjudged, and decreed that said exception be maintained, and the libel
dismissed, &t libelant’s costs.”

These recitals as to the claim, exceptions, and decree of the district
court disposed of all contention in this court as to whether the steam-
ship Main was a foreign or domestic ghip, or that the case was disposed
of in the court below upon any other question than the jurisdiction of
the court.

The case presented, then, is whether the stevedore rendering services
to a vessel in a port other than its home port has a maritime lien for such
services. Since the decision of Mr. Justice BRADLEY in The Ilex, 2
Woods, 229, it has been the invariable rule in this circuit to deny the
lien in favor of stevedores. In The Ilex, Mr, Justice BRaDLEY said:

“This is a libel in rem against a foreign ship, bound on a foreign voyage,
for services as stevedore, for luading timber on the ship, A stevedore hus never
been hLeld to have a claim against the ship itself for his services. On the
contrary, the claim has been uniformly rejected. Judge BETTS, in Cox v.
Murray, 1 Abb. Adm. 342, 343, undertakes to explain why the loading of a
ship with cargo preparatory to a voyage is not a maritime service, whilst the
furnishing of repairs and supplies preparatory to such voyage is a maritime
service. Heseemstothink that the maritime quality arisesonly when the mat-
ters performed or entered upon pertain to the fitment of the vessel for naviga-
tion, aid and relief supplied her in preparing for and conducting a voyage, or
the freighting or employment of her as the instrument of a vogage, but that
services only incidentally benefiting a voyage have not tLis quality, Judge
LoweLL thinks this not a very satisfactory explanation, because a ship
cannot be used to advantage without'a cargo, any more than without repairs
and supplies. As, however, the precedents are all one way, I do not feel at
liberty, in this court, to disregard them; and the views expressed by Mr.
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Justice GRIER In McDermot! v. The Owens, 1 Wall. Jr. 871, are so
clear and forcible that I am not certain that I should come to a different con-
clusion if thﬁ nestion were a new one, He says: ¢The stevedores are
usually employéd by the owner, consignee, or master, on their personal
credit. . The sérvice performed is in no sense maritime, being completed be-
fore the voyage is begun: or after it is ended, and they are no more entitled
to a lien on the vessel than the drayman and other laborers who perform
services in loading and dischurging vessels.’ ”

While therule adopted by Justice BRADLEY has been followed in the fifth
circuit, the'admiralty judges and proctors have not been satisfied. See
Esteban de Antunano, 81 Fed. Rep. 920; The Christobal Colon, 44 Fed.
Rep. 808, . Meanwhile, in other cu'cults the contrary rule prevails.
Roberts v. The Bark Windermere, 2 Fed. Rep. 722; The Circassian, 1 Ben.
209; The Kate Tremaine, 5 Ben. 60; The George T. Kemp, 2 Low. 482; The
C'a'nada, 7 Fed. Rep. 119; The Velox, 21 Fed. Rep. 479; The Gilbert
Knapp, 87 Fed. Rep. 209; The Scotia, 85 Fed. Rep. 916; The Muttie
May, 45 Fed. Rep. 899; The Hattie M. Bain, 20 Fed. Rep. 889; The
. Senalor, 21 Fed. Rep. 191. In Insurance Co. v. Dunham, 11 Wall. 1,
it was held as to contracts, that—

- “The true: griterion whether they are within the adm1ralty=and maritime
jurisdiction is their nature and subJect-mattet, as whether they are maritime

eontracts, having reference .to maritime seryice, maritime transactions, or
maritlme casualtles, w1thout regard to the place where they were made.”

-Under this'decision, it would seem that the question presented as to
the right of the stevedore to a lien would depend upon whether the con-
$ract: for his servioes wasipr was not & maritime contract. The various
judges who have recognized. the lien in favor of stevedores have stoutly
maintained the maritime nature of the services. In The Canada, supra,
Judge DADY says: . . ...

“To my mind it is very plain that the servlces of the stevedore.are mari-
tlmq»m,tbﬂr nature, -A voyage cannot be:-begun or ended without the stow-
jng.or. ¢1scharge of cargo. To.receive and deliver the cargo are as much a
part of the undertakmg of th% ship as it transportation from one port to an-
other. Indeed. it'is an esker ial part of such transportation. Freight is not
due 6r eariied until the cifgo’'is at least placed on the wharf, at the end of
the ship’s tackle.. To say that the final delivery or discharge of the cargo'is
- npL.g. maritime service,. bepause it is or may be performed partly on shore, is

simply beggmg the question, as it.is the.nature of the service, and not the
place where rendered, that defermines its character in this respect.” :

- In The Haittie M. Ba'm, supra, J udge Brown concludes his opinion as
foll0ws

) “Entertammg no doubt that stevedores’ services are maritime, within the
definition of the supreme court, the lien to which they who render such serv-
ices are Justly entitled, by. the general prineiples of marifime law, should no
lotiger be denied them, when the services are rendered, as in this case, to a
foreign vessel,”,

~And in The Velox, supra, the same judge said:

“The stevedore 8 servwes are as essential to the earning of freight as is the
seaman’s_precarious service; and the former has an equal equity, therefore,
with the la.ttex n
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In The Senator, supra, Judge WErKER said, in relation to stevelores’
liens:

“There does not seem to be any difference in principle between that
service and the service performed by the sailor, the lighterman, the man who
sety the rigging, serapes the bottom, or paints the sides of the vessel, or by
him who fornishes supplies or tows the vessel out or into the port. These
are all nedessary to the general business of the transportation of the ecargo,
and contribute to the reward of capital employed in the warilime service, and
alike should be regarded as maritime service, and furnish a remedy against
the vessel.”

In The Gilbert Knapp, supra, Judge JENKINS says:

“The gervice is essential to enable the ship to earn freight, the sole object
for which the ship is constructed and navigated. The contract of affreight-
ment is confessedly maritime. Why are not services performed in fulfillment
of the maritime contract equa.lly maritime? The lading of the vessel or de-
livery of cargo upon the wharf is as essential an element of the contract as
carriage by sea. Freight cannot be earned without delivery.”

In The Onore, 6 Ben. 564, Judge Benepict said:

“Many maritime contracts are performed on land, and by persons having
no immedidte connection with the sea. The services in questlon are mari-
time, because they are a necessary part of the waritime service which the
ship rendered. fo the cargo, and w1thout which the ob]ect of the voyage could
not be accomplished.”

In The Iiex, Mr. Justice BeapLey followed the decision and reasoning
of Mt. J listlce GRIER in McDermott v. The Owens, supra. Since the su-
preme cpurt decided Insurance Co. v. Dunham, this reasoning is not at
all satisfactory. In determining the maritime character of a contract it
is not material to inquire where it was made. As long a3 the subject of
the contract 1s maritime, the contract is maritime. Nor does it appear
to be true, in"fact, that the services of a stevedore are not for a service
to be performed in the business of navigation. "Tn Leathers v. Blessing,
105 U. 8. 626, it was held that although the transit of the vessel was
completed, and she was securely moored to the wharf, and had com-
munication to shore by a gangplank, she was still engaged in the busi-
ness of navigation, as her cargo was to be dlscha,rged at the place where
she was moored.

The services of a stevedore in loading and stowing cargo on board of a
ship, and ih unloading a cargo from a ship, are largely employed on board
the vessel itself, and generally he uses the ship’s tackle and machinery in
performing the work It isdifficult to see why hoisting and lowering car-
go on a vessel is not as much a maritime service as hoisting and lowering
yards and sails. A vessel, in taking on and unloading cargo, is earning
freight; for, in loading and unloading, services are rendered, the ex-
pense of which necessarily enters into the affreightment contract. It
may be true that stevedores, when employed by the owner or consignee,
are employed on personal credit; but it is not true that, when steve-
dores are employed by a master in a foreign port, they are employed on
the personal credit of the master. It must be conceded that when the
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ship has finished its transit, and arrived at its port of destination,,
the cargo must be unloaded. It must also be conceded that cargo de-
livered on’ the wﬁarﬁl and réceived by the’ toaster for outward voyage, i8
at; the risk. of the ship, and must be loaded. These are services that
the master is.compelled to have performed. If he hires a stevedore to
perform. the services, and then borrows:-money for the use of the ship,
and pays him, it'is conceded that the furnisher of the money has a lien
on the vessel.” “Stowage of cargo is primarily a duty of the master, but
is now generally periormed by a stevedore, and it is a very important
service to the ship; for on it depends the safe carrying of the cargo, and
frequently the safety of the ship. Furnishers of supplies, like coal, to

a steamship in other than a home port, preparing for a voyage, are con-
ceded to have a maritime lien; but coal supplied and deposited on the
wharf would be of no avail to the ship unless taken on board.

The argiment that, if the stevedore's contract for loading and un-
loading cargo be ad_]udged to be a maritime contract, draymen and
warehousemen, and others who perform: services in dehvermg cargo,
must also be held as rendqrmg maritime services, is not sound. The
test to be app ed in determining whether a contract is maritime or not
is to consider the subject-matter of the contract, and not the object. See
21 Amer. Law Reg. (N. 8.) p. 1; Leland v.. mMedoma 2 Woodb. & M.
109; The Paola R., 32 Fed. Rep 174. We conclude that on principle
and ’the  weight of authority the services rendered by a stevedore to &
shxp in takmg in and stowing and in dlschargmg cargo. are services of a
maritime nature. . It follows that, when such services. are rendered to a
ship in other than the home port, a maritime lien results. Jnsurance
Co, v. Baring, 20 Wall. 159." The decree appealed from is reversed,
and this. cause is remanded to the district court for the eastern district

- of Louisiana, with mstmctlom to overrule the exceptions filod to the

libel, aud otherwise pr in the case according to law,

'.'l‘lm AGNES Iw GnAcﬁ.
lIcQumm« o al. v. Pnomm Towzoar Co. e ab-

(cmuu Court qf4meals.m cﬁrcuu. Juns 20, 1593.)

No. 40.

buﬂdn—-ﬂomnunor—-com
* 5 - An award by the district pourt of ulmga equsl to the amount.contracted for by
- the master not be disturbed merely because it seems large in proportion to the
value of the property saved, when it appears that the contract was entered into
-after full .deliberation, and with opportunity to procuro other aid, and thay it
seemed fair and just at the time it was made. ' 49 Fed. Rep. 662, afirmed.

_Appeal from the District Court of the Umted States for the Southern
sttrict of Georgia, Eastern Division.
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.In Admiralty. Libel by the Propeller Towboat Company against, the
schooner Agnes 1. Grace for salvage. Frank B. McQuesten and others,
claimants. Decree for hbelants 49 Fed. Rep. 662. Claimants: appeal
Affirmed.. ‘

C. N. West, for appellants.

T. P. Ravenel and Geo. A. Mercer, for appellees.

Before ParpeE and McCormick, Circuit Judges, and Locke, Dlstnct
Judge. , .

Locxn, Dlstnct Judge. The facts and circumstances in this case have
been very fully stated in the opinion of the district judge, (49 Fed. Rep.
662 ,) and we do not consider it necessary to review them. The schooner
Agnes 1. Grace was in peril, and assistance to save her and her cargo
from total loss was absolutely necessary. .The master was helpless to
extricate the property in his charge from danger, but thoroughly con-
versant with his situation and surrounding circumstances, and had ample
time and opportumty to. make such investigations as were necessary to
enable him to orocure assistance. After the appellee herein had made
efforts to float the schooner, and been unsuceessful, and after a full con-
sultation and consideration, the master entered into & contract whlch he
considered as favorable as could be made. The agent of the under-
writers at Savannah visited the schooner while on the bank after the
agreement had been made, and it does not appear that he made any ob-
‘jections to the terms of it, but, on the contrary, expressed his doubts as
to whether the schooner could ever be saved. The master visited Savan-
nah subsequent to the agreement, and had every opportunity to solicit
agsistance, butl considered he had done as well as he could, and made
no effort to procure other aid. This case cannot be considered as be-
longing to that class of cases of contract for salvage services where the
master, being upon the high seas or on an uninhabited coast, at a dis-
tance from all other aid, is absolutely helpless, and without power to
. procure assistance otber than that offered, and compelled in consequence
to make a hard and inequitable contract. He was within easy reach of
Savannah, where, had he desired to assume the risk for his owners, he
could have procured lighters and-other tugs to render the service. In
. The Helen and George, Swab. 368, Dr. LusHINGTON, speaking of contracts
‘for salvage service, says:

“The principle upon which the court acts is that, if satisfied that an agree-
ment has been made, it will carry it into effect, unless totally contrary to
justice and the equity of the case.”

Again, in The British Empire, 6 Jur. 608, he says:

“When there has been a definite, distinct agreement, with ample time for
the parties to consider what they are doing, the court would be reluctant te
interfere with it.”

In The Wellington, 48 Fep. Rep. 478, Judge Ross enforced the pay-
ment of an amount which he states was undoubtedly too large for tha
gervice, but not so exorbitant as to justify the court in setting it aside.
In Post v. Jones, 19 How. 150, the court says:
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- Courts 'of - adxhiralty will enfome contracts made for salvage Service and
salvage compensation, where tlie salver kas not taken advantage of his power
to make an unreasonable bargain.” &

In this case the property of the appellees, to a large amount, incurred
risks in rendering the service much greater than of ordlnary naviga-
tion. They also became responsible for the safety of the third tug, not
owned by them and of the lighters employed, to an amount exceed-
ing that of the entire contract. Before the performance of the service
the agreement appears to have been considered by all fairand just; and,
if so then, it cannot now be considered otherwise because of its success-
ful rendition’ by appellees, who had assumed all expense and risk.
Although the amount given may, under the circumstances, appear high,
in proportlon to the value of the property saved, this court does not
deem it suﬁiaently unreasonable to disturb the Judgment of the court
below. It wds unquestlonably the duty of the district court to consider
the petltlons of the interveners, and determine their claims against the
fund in the reglstry of the court from the salé of the vessel, and the
amount incurred in the care, custody, and preservatlon ‘of the cargo;
and the Judgment and decree of the court below is a.ﬂlrmed with costs.
And so it is ordered .
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