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Nasmoa & L. R. Corp. v. BosTox & L. R. Corp.

{Circuit Court of Appeals, First Circuits Beptember 6, 1892.)
Nb. 25.
L. APPEAL~DECISION—LAW OF THE CASE.

‘Where the supreme court decides that the circult court has jurisdiction of a canes,
and remands the same for the taking of an account, the circuit court of appeals can.
not, on a subsequent appeal, reopen the question of jurisdiction.

8. SaME—D1sMI8SAL—J URISDICTION OF TRIAL COURT.
That the circuit court had no jurisdiction of a cause is no ground for dismissing

an appeal for want of jurisdiction in the appellate court; the proper remedy is a
reversal of the judgment. ‘

8. BaME~~DECISION—BUBSEQUENT APPEAL—CIRCUIT COURT OF APPEALS.

‘Where the supreme court, after affirming the jurisdiction of the circuit court, re-
mands the cause, and directs the taking of an account, but without in any way passing
upon the amount to be found due, the final decree of the circuit court, ascertaining
such amount, is in no sense a mere execution of the judgment and mandate of the
supreme court so that the same can be reviewed by mandamus. Tl;:sroyer method
of review is by a new appeal; and where the new decree is rende! after July 1,
1801, and the cause does not fall within any of the provisions of section 5 of the act
of March 8, 1891, such appeal must be to the cirouit courtot appeals.

4. Bamg—MoTiONs TO DIismrss,

After an appellee has filed one motion to dismiss the appeal, he has no right to
file a second without leave of the court; and such leave should not be granted on
formal grounds only.

B, SaME—DEFECTIVE TRANSCRIPT—DISMISSAL.

The fact that the transcript shows that certaln portions of the record were omit-
ted by directions of appellant’s atterney is not necessarily a ground for dismissing
the appekl, for the appellee may suggest a diminution of the record, and ask for a
certiorard.

In Equity. Bill by the Nashua & Lowell Railroad Corporation against
the Boston & Lowell Railroad Corporation for an accounting. Decree
for complainant for $29,676.41, and interest amounting to $3,363.32.
Complainant appeals from the part of the decree relating to interest,
Motion to dismiss the appeal denied,

Franeis A. Brooks, for appellant,

Jogiah H. Benton, Jr., for appellee.

Before GrAy, Circuit Justice, Pornam, Circuit Judge, and Wxss,
District Judge.

GraY, Circuit Justice., This was a suit in equity, brought in the cir-
cuit court for the district of Massachusetts, by a corporation established
by the laws of New Hampshire and also by the laws of Massachu-
setts, against a corporation established by the laws of Massachusetts,
upon a contract in writing concerning the business of the two roads.
The circuit court held that it had jurisdiction of the suif, but, at a
hearing upon pleadings and proofs, entered a final decree dismissing
the bill. The plaintiff appealed to the supreme court of the United
States, which held that the circuit court had juriadiction of the case,
and that the plaintiff was entitled to an accounting by the defendant for -
80 much of the net earnings of the joint management of the two roads as
had been appropriated to the payment to the defendant of sums ex-
pended by it in the purchase of stock in two other railroad corporations,
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and to a decree for the payment of the sum found due to the plaintiff
upon such acrounting; -136, U%..8. 356, 10 Sup. Ct. Rep. 1004. The
supreme court, therefore, on May 19, 1890, adjudged ‘that the de-
cree of thpmrcult court be reversed w1th costs, and that the cause be re-
manded for further proceedings in conformlty with its opinion, and sent
down a mandate accordingly. :

The transcript of record before us contains.copies of the pleadings,
afid the ‘decree dlsmisfm’hg the bill; ‘the appeal therefrom to the supreme
court, the opinion of that court, (omlttmg, however, so much thereof as
related to the jurisdiction of the circuit court )and the mandate; an or-
dersithe’ ‘¢ircuit, court held by Netson, J., on July 21, 1891, referring
the case to a master to state the account in accordance: w1th the opinion
and, the mandate of the §upreme court; exceptions by both parties to the
mastex’s report, a motion by the. defendant to recommit the report to the

,}&r‘*‘a’nd an opinion’of Cort, Ji; filed March 16, 1892, denying the
motion: and, overruhngu he exceptions, (49 Fed. Rep.) 774 ;) a final de-
cﬁ‘ﬁé o :April 9, 1892; ‘#djudging that the plaintiff recover, as its share

he net earnings: approprlated as aforesaid, the sum of $29,676.41,
and interest.on that sum, from May 19, 1890, to the date of the decree,
amounting to $3,363.3%, and costa; and that the plaintiff was not enti-
tled to recover any further sum; the plaintiff’s appeal -from so much of
that decree a8 determined that the plaintiff was entitled ;to recover on]y
$3,868.32 for'interest on . the sum found due; and a corresponding assign-,
fhént of érrors. ~ The tlérk of the circiiit court has'certified that the tran-
script is a true copy of the record, except certain pOl‘thIlS oxmtted by,
direction of the plaintifi’s counsel.

+-On May. 31, 1892, the defendant moved to dlsmiSs the appeal,, upon
these two grounds (1) That the plaintiff was a citizen of the state of
Massachusetts, of which the. defendant also was & citizen, and therefore
the cireuit court had no jurisdiction of the case, and this court had no
jurisdiction of the appeal. (2) That the decree appealed from was made
* in obedience to and performance of -the mandate of the supreme court.
Aftermotige te the plaintiff, this motion. to dismiss was set: down to be
heard on June 30th. At the hearmg, the defendant filed another motion
to dismiss the appeal, assigning, as additional grounds, that the appeal
was not froni the decree-of the circuit.court, but from & part. only of that
decree, and that the. transcript transmltted to thls court Was a copy of
but a part of the record below.. .. -

.‘The first ground assigned for the origmal motxon to dlsxmss is untena-
ble, for two reasons: First.' The question of the jurisdiction of the circuit
court has been heard and determined:by :the supreme court, and cannot
be:reapetied-in this;:case. @ Clark v. Keith, 106 U. 8. 464, 1. Sup. Ct.
Rep.. 568, Second. If the question-of the jurisdictionof, the circuit court
weye. still open to dispute, it would be a question to be:decided on ap-
peal; -and if the eirenit .court had.noe jurisdiction, that would. be no
ground -for,dismissing: the appeal for want of jurisdiction in thjs. court,
but would require a:reversal of the judgment below for want of jurisdic-
don in the court.which rendered it. Canter v. Insurance Co., 2 Pet. 554;

i
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Assessors v. Osbornes, 9 Wall.' 567, 575; Railway Co. v. Swan, 111 U. S.
879, 4 Sup. Ct. Rep: 510; Whittemore v." Bank, 134 U. 8. 527, 10 Sup.
Ct. Rep. 592. o . o

The second ground of the original motion“is equally untenable.” The
supreme court, after deciding that the circuit court had jurisdiction, and
that the decree of that court dismissing the bill must be reversed because
the plaintiff was entitled to an account, and to payment of the sum there-
upon found to be due, remanded the case to the circuit court for further
proceedings. The supreme court in no way passed upon the amount to
be found due, either principal or interest, but lett that to be determined
in the court below, as in the ordinary case of granting a new trial. The
last decree of the circuit court did not touch any matter adjudged by the
supreme court or covered by its mandate, and was in no sense a mere '
execution or performance of the judgment and mandate of the supreme
court. It could not, therefore, be reviewed by writ of mandamus from
that court, but only by a new appeal. Hinckley v. Morton, 103 U. 8.
764. The decree now in question having been rendered since July 1,
1891, when the act of March 3, 1891, ¢. 517, took {ull effect, and not
coming within the special provisions of section 5 of that act, but falling
under the general provision of section 6, the present appeal is rightly
taken to this court. 28 St. 827, 828, 1115; McLish v. Koff, 141 U. 8.
661, 12 Sup. Ct. Rep. 118; Bank v. Peters, 144 U. 8. 570, 12 Sup. Ct.
Rep. 767. '

After.one; motion to dismiss had been filed and set down for hearing,
the appellee had no right to file a second motion to dismiss, without
leave of the court; and such leave should not be granted upon.formal
grounds only. If the appeal is wholly insufficient to sustain the juris-
diction of this court, the court may, of its own motion, take notice of
the insufficiency at the hearing on the merits, It the transcript of record
is imperfect, the appellee might have suggested a diminution of the
record, and asked for a certiorari. It would doubtless have been more
regular for the appellant to file in this court a complete transcript, if
not of the whole record of the circuit court, yet of so much thereof, at
least, as set forth the entire opinion and mandate of the supreme court,
and all the subsequent proceedings in the court below. But the imper-
fections of the transcript in this respect were not made a ground of the
original motion to dismiss; nor does the supplemental motion point ount
what, il any, of the omitted parts are material. The whole opinion of the
supreme court is published in the official reports, and there is no con-
troversy as to its scope. A copy of an opinion of Cort, J., filel February
24,1891, (omitted in the transcript,) proceeding upon the same ground

1The opinion referred to was as follows: “In view of the nature of the contract be-
tween the plainti¥ and defendant corporations, and of the décision of the supreme
court upon appeal, and of the rules of law governing the allowance of interest, I think
it would be inequitable to permit the plaintiff to recover interest upon the basis
- claimed. - I am of opinion, therefore, that the plaintiff is entitled to & decree for $26,124,
with interest from the date of the mandate; and a decree may be drawn accordingly.
The supreme court having already settled the question of jurisdiction, I think the de-
fendant’s motion raising the saine question improper, and I shall therefore direct that
this motion be withdrawn from the flles of the court.”
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as his opinion after the return of the master’s report, has been supplied
by the appellant by direction of this court; and the appeal is from so
much of the final decree as the appellant complains of. Under these
circumstances, both motions to dismiss the appeal must be denied.

C

| Frormpa SOU’I‘HERN-\R. Co; 0. LoriNg.

- (Ctrouts Court of Appeals, Fifth Ciroyt. Juno 20, 1890
' No. 29,

1. EseotMEXT—TITLE T0 SUPPORT—POSSESSION. .

In'ejectment, no length of chain of title by deeds which does not reach back to the
sovereignty of thie soil, and which fails to show possession by one of the grantors,
is in-itself sufcient to constitute prima facie evidence of title which would require
defendant § Eosseasion‘ to defend his possession; and the payment of taxes by
plaintiff .on the.land conveyed by such deeds does not, as a matter of law, show
possession, g . .

8. BAME—PROVINCE, OF COURT AND JURY—CONSTRUCTION OF INSTRUMENTS.

‘The trial jutige’should construe desids and other written instruments given in evi-
dence-in ejectment, and instruct the jury as to.their legal effect, and as to how far
recitals in sugh instruments are binding upon the parties and privies thereto; but,
if such recitals ean be used at all against strangers, they must be submitted with
‘proper instructions to the jyry, and their force is not to be weighed by the judge
simply because they are part of a deed. ‘

8 BaME—EVIDENOR OF POsSEsstoN—INSTRUCTIONS. )

‘Whers, in @jectment, thelind sued for consists of two blocks in:a populous city,
and it is shown that many persons hold possession under grants from plaintiff’s
grantors, as Such evidence tends to show that the grantors must have had posses-
sion, it 1s.error in the trial judge to withdraw this issue of fact from the jury.

& BAauE-—ADVERSE. PossEssIoN-~OWNER’S KNOWLEDGE. T S
"'Under the Florida statute, relating to adverse possession b‘yh one claiming title
not fotunded upon & written instrument or-a judgment, the question of such posses-

sion is not affected by the owner’s ignorance of the adversa holding. . And where a

railroad 1sid its track op land under a claim of right mofre than seven years before

the beglnning 6f a suit in'ejectimtdnt for such land, and openly used the track for

‘the daily (fassing of its trains without the consent of the owners, such use is ad-

verse, and the company has acquired the permanent right t6 continue the same.

In Error to the Circuit Court of the United States for the Northern
District of Florida. . P o o

Action in ¢jectment by Caleb W. Loring against the Florida Southern
Railroad Company. - Verdict and judgment for plaintiff. Defendant
brings errof. Reversed, ' C

John Wurts, for plaintiffin error, - o

- H. Bisbee, for defendaiit in error. ‘ A ' .
. Before McCormick, Cir¢uit Judge, and Locre and Brrrings, District
Judges. S i o

McCormick, Circuit Judge. This is an action of ejectment. Decla-
ration is in‘the usual form. - The plea'is not guilty, which puts in issue
the title to the land in controversy. The action was brought by defend-
ant in error in the circuit court for the northern district of Florida, and
trial had in. that court, January 6, 1892, the district judge Hon. Charles



