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"In re CARRIER el al.
(District Coun. W. D. Pennsylvania. August 19, 1892)

BARKBUPTCY-—DISTRIBUTION-—ASSIGNMENT oF Lisxs.

A creditor who has attached property of his debtor within four months prior to
thie commencement of bankruptcy proceedings is not bound, under Rev. 8t. § 5073,
to exectité an assignment of his lien to the assignee, as a condition precedent to
- sharing in the distribution of the bankrupt's estate, when he has refrained from
enforcing guch lien in obedience to an injunction from the bankruptcy court; for
the a.tt,achment being void or voidable undei' gection 5044, doés not come within

the provisions of section 5075.

" In Bankruptey. Sur exceptions to the register s report.. The former
opinions of the court upon questions arising in the same proceedings are
reported in' 89 Fed. Rep. 193; 46 Fed. Rep. 850; 47 Fed. Rep. 438;
48 Fed. Rep. 161. Exceptlons sustained, and report modified.

Thomas B. -Alcorn and Lyon, McKee & Sanderson, for credltor
Lem Bird Duﬁ, for asmgnee

BUFFINGTON, Dzstmct J udge. E. G. Carrier has excepted to the report
of thé register.in that: he has refused to award him $6,101.84 as a -div-
idend ‘upon -a note made by John Carrier, one of the bankrupts, and
owned by the exeeptant.. . The register has found the note was a valid
debt, and Carrier is theréfore prima facie entitled to the dividend. This
the register -hag failed to.allow him for the following reasons: In the
circuit court -of Bay county, Mich., on May 22, 1874, E. G.. Carrier
issued an attachment against John Carrier, by virtue of which personal
_and real preperty, in excess of the present claim, was attached. He is
of -.opinion that ‘K. G. Carrier never having assigned his right in said
attachment: to: the assignee, as provided by section 5075, Rev. St.,;:he
should be debarred from'sharing in this fund.. Had the case énded here,
we must find the register: correct; -but there are other facts which materi-
ally change the:question. -‘The petition in bankruptcy was filed:June
11,:1874, and:-thé adjudication made June 22d; the attachment was
therefore clearly. within the four months’ voiding elause of section 5044;
Rev. 8t. ‘Whether voidable or void we need not inquire. - If not void
ipso facto, it was without doubt voidable, and conferred on. E. G. Carrier
no enforceable rights: whatever against the assignee; . On September 12,
1874, pending the appointment of an assignee,: Andrew F. Baum, a
creditor of John Carrier, presented a petition to this eourt praying for.an
injunction to restrain E. G. Carrier from prosecuting this attachment,
and alleging the same was void. His prayer was granted, and an order
made as follows:

“And it is further ordered that until the decision of this court upon the said
motion the said parties against whom an injunction is prayed are restrained
* % * toabstain from any and all interference by execution, levy, sale,
or any other manner whatever with the property or estate of the above-named
debtor, Jobn Carrier.”

Thig injunction was served on E. G. Carrier, September 14, 1874.
He made no answer to the petition, and has obeyed it; his attorneys in
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Michigan instructing the sheriff not to proceed thereon. Carrier has
never realized anything upon it, the assignee took no steps to repudiate
the action of the creditor taken prior to his appointment, and the injunec-
tion is in force to-day, presumably with his consent, and at any time he
could have had it made perpetual, as prayed for.

‘Thé attachment having been made within four months next precedmg
the commencement of the bankruptcy proceedings, we are of opinion
(this court having enjoined Carrier from proceeding on his attachment,
and he obeying our order,) that it would be very inequitable to now
presume his claims had been satisfied because the sheriff had attached
sufficient property prior to our order. Nor do we think that this case
comes within the spirit, or even the letter, of section 5075, requiring
a conveyance, etc. That statute was evidently passed to cover valid
claims against the bankrupt not void ones, and to aid in disposing of
the bankrupt’s estate to the best advantage. It was not meant to apply
to cases where there was no lien, where the process of attachment was
within four months of the bankruptcy proceedings, and where there was,
in fdct, nothing to convey or release to the assignee. There was no.rea-
son Why such claims should be conveyed. It was the duty of the as-
signee to void them entirely as being invalid, under section 5044, and not
to take a conveyance or release of them as being valid, under séction
5075." Such release by E. G. Carrier at any time, of all claims. upder
the atlachment, would have conferred no rights on the assignee which
he.did not already possess; ‘and, if the attachment were a hindrahge to
the sale of the bankrupt’s lands in Michigan, this court could and weuld
have granted the necessary relief. The fact that it was not asked for by
the vigilant assignee shows there was no trouble from it, - =1 !

The burden of showing some sufficient reason why E. G. Carrier sheuld
not be paid the dividend upon his note rests upon those objecting theﬁeto
We arg'of opinion they have failed in meeting this burden. The sum of
$6,101.84, being the pro rata share of E. G. Carrier’s third claim, is
therefore awarded him, and to that extent the exceptlons are sustauﬂed
and the reglster 8 report modlﬁed ey
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t. PaTexTs PoB INVENTIONS—EXTENT 'w‘bLAmMuss-MnLnxo TANKS,
‘ Letters patent No. 261,054, issued July 11, 1883, to 0. W. Siemens, as assignes of
- Frederick s,iemgéxs. cover “a tank for.the continuous, meliting of glass, having gas
and air potts, add of the depth herein described, for the purpose of forming. below
the upper fuld. portion of the metal, a layer of metal in a semifiuid or partially
solid copq,l.'tgﬂn, ss-and for the purpoess. described.” In his specifications the ap-
plicant states that “in the fusion of window or other white glass there is & cottin-
uous descending and ascending movement of the particles throughout the mass, as
is pmvm %y the.wearing away of the bottoms of shallow tanks. The advantage to
be obtailied from incredsing the deptit of the tanks will be the formation of a layer
of chilled glass at the bottom, at whichi 'point the .movement of particles ceases,
whereby the bottom blocks will -be protected from wear, the presence of stone in the
glus‘ avoidet, and a larger proportion of first-quality glass be groduced.“ Held‘i
hat the increased ,de{nh of the tank was-only- for the pur&mses ere specified, st
did not, and was not intended to, provide for the dlleged discovery of the so-called
“veortical fining” of the glass. - '
8. BaMe—NovELTY—PRIOR ART. e )
The fluid layer and its function, as well as the ascending and descending motion
of the particles, were known In the prior state of the art, as shown in the Grgnger
: Patbnt, §1872.) No. 80,623; the Leuffgen patent, (1570,) No. 103,203; and the follow-
- ing foreign xfa,tepta to C. W. Siemens; . Knglish, (1808,) No. 1,172; French, (1876,)
" No.'110,125; Ttalfan, (1877.)
8. BAMB—ANTICIPATION: s ‘
The P tent wad anticipated b{ the Belgian patent of 1877 to C. W. Siemens, which
~ not only showed a tank exceeding 18 inches in depth, but met every other require-
ment of the claim and specifications,
4 BaMe—INFRINGEMENT—BURDEN OF Proor.
The burden is on complainants to prova that defendant's furnaces perform the
functions covered by the patent, and it is lnsuflicient to show that theoretically they
should do so, or merely to meet defendant’s proofs as to the actual fact.

In Equity. Suit for infringement of patent. Bill dismissed.
Kerr & Curtis and George H, Christy, for complainants.

James 1. Kay and Francis T. Chambers, for defendants.

Before BurrinaroN, District Judge, and Acaeson, Circuit Judge.

BorriNgToN, District Judge.  This suit is brought by George H. Ben-
jamin, in the name of Frederick Siemens, of Dresden, Germany, and
Alexander Siemens and others, executors and trustees of Sir William
Siemens, late of Westminster, England, against the Chambers & McKee
Glass Company, of Jeannette. It is for an alleged infringement of pat-
ent right in defendants’ using what are known as “deep-tank” furnaces.
The questions to be passed®upon are of grave importance, involving, as
they do, the right to use for continuous glass melting any tank of a depth
of more than 18 inches. In view of its far-reaching results, the case de-
serves, and has had at the hands of the court, a patient hearing of the
able and interesting argnments, and a laborious examination of the tes-
timony and questions raised. A brief resume of glass melting will lead
to a more intelligent understanding of the controversy. Formerly glass
wag melted in pots about 39 inches deep. They were expensive to con-
struct, and subject to frequent breakages, caused by the variations in
temperature between the melting and working processes. They were
charged with batch or materials for making glass, placed in furnaces and



