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the' presumption is that the gtantor knew it,if ‘it is a debt created by
him, and for the reason that a man is presumed to know his own lia-
blhty, but, like all other presumptions, are subjectto be rebutted by evi-
dence, and are not conclusive. The questions as to whether or not
these debts as stated, or any of them, are simulated and fictitious, and
whether or not the defendants knew, or had reagonable cause to know,
their invalidity, are for the jury, so that the ‘motion asked cannot be
given on the ground last stated.

Had the assignmeént been executed before the issuance of the attach-
ment, I would feel it my duty to sustain the motion and'giveé the instruc-
tions asked but it is-admitted that the attachment was issued before
the asmgnment was executed. To sustain the attachment on the ground
that the assignment is in law fraudulent, the jury must be satisfied
that, at the time the attachment was 1ssued ‘the defendants, or one of
them, must have con’templated making the assignment. Thxs must be
determined by the jury from the evidence, and therefore the motion to
give to'the jury the peremptory ‘charge to' return -a 'verdict for the
plaintiffs is overruled, but the jury will be mstructedas to the rules to
be observed in maklng thexr \erdlct.

Untrep STATES v. WoLTERS ¢ al.
.wim Court, 8. D. California. September &, 1892,)

1. C‘Ln;nxs OoF COURT—FEEs IN REVENUE CisEs—How Pam, -
: The “receiving, keeping, and paying out” of money by the élerk under an execu-
. tion issued on a Jludgment In an action under the internal revenue:laws, for which
Rev. Bt. § 828, allows the clerk 1 per centum commission, (2 in Califoraia, by section
- 840,) is a service renderad the’ government, for which the government is liable; and
) ,such commissions are to be paid, under section 3216, through the colléector of mter—
nal revenue, into the t.reasury, as are the clerk’s fees, that are taxed and included
in the judgment and collected from the defendant U. 8. v. Cigars, ctc., 2 Fed.

Rep 494, disapproved. P

2. Sam .
’ Rev St. §8 839, 842, 844 857, provi‘ding for the retfntion of fees by clerks and
other officérs: until the maximum of. their compensa. ion: is reached, apply to fees
other than those for which the government is responsible, and wlnch are to be
paid out of the treasury under the provmions of section 856
8. Same. '
Services rendered the government by the clerk or other ofﬂcer of the oonrt in
suits by it, for which the law fixes certain fees, render the government liable there-
for, whether it succeeds in eollecting its legitimate costs from the defendant or not.

At Law. Action by the United States against Henry Wolters and
others. Heard on the application of the clerk of the court for the dis-
tribution money paid into the registry of the court in satisfaction of a
Judgment in favor of the government.

M. T. Allen, U. S. Atty.

Ross;: District Judge. In this action, which arose under the internal
revenue laws of the United States, a judgment was recovered on the 19th
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of December, 1891, by the United States for the sum of $15,893.50,
including taxed costs, among which were clerk’s fees amountmg to
$77.40. Execution was thereafter issued upon the judgment, under and
pursuant to which the marshal collected, and, on the 19th of August,
1892, paid to the clerk of the court, in satisfaction of the judgment, the
following amounts:

Amount of judgment, including taxed costs, - - - $15,898 50
Amount of interest from December 19, 1891, to February 12,
1892, being the date of the eollectlon by the marshal of $2,-

063.02, at 7 per cent., - - 166 87
Amount of interest on $13,897.35, being the balance unpaxd on ‘
February 12, 1892, at 7 per cent,, S - 505 32
Costs of writ and costs accrued since judgment, . 8 80
Clerk’s commissions, - . - . - . 831 70
Total, - - - . - . - 816, 906 19

The clerk deposited the full sum 80 received by him in the registry
of the court, and now asks that the proper order for its distribution be
made. It is contended on his behalf that the $331.70 paid by the de-
fendants in the action as clerk’s commissions should not be paid to the
collector of the district, but to the clerk directly; and that is the ques-
tion for decision ' ‘

It ig quite clear that the fees allowed by law to the clerk and other

officers, except those which are directed to be paid out of .the treasury,
are 1o be retained by the officers, when received, up to the limit fixed
28 the maximum of their compensatibn Rev. St. §§ 839, 842, 857, 844.
By the last section cited it is provided—
“That every district attorney, clerk, and marshal shall, at the time of mak-
ing his balf-yearly return to the attorney general, pay into the treasury
*  ® ‘% gnysurplus of the fees and emoluments of his office which said-
return: shows to exist over and above the compensation and allowances au-
thorized by law to be retained by him.”

Section 856 of the Revised Statutes provides that “the fees of dxstrlct
attorneys, clerks, and marshals, * * * in cases where the United
States are liable to pay the same, shall be paid on settling their accounts
at the treasury;” and by section 3216 of the same statutes, it is declared
that “all judgments and moneys recovered or received for taxes, costs,
forfeitures, and penalties shall be paid to collectors as internal taxes are
required to be paid.” It is to be observed, with respect to sections 839,
842, 844, and 857, supra, that the fees the officers named are allowed -
to retain until the maximum of their compensation is reached are fees
other than those for which the United States are liable, and which, con-
sequently, are to be paid out of the freasury. The commissions in ques-
tion were aliowed to the clerk by virtue of sections 828 and 840 of the
Reviged Statutes, fixing the fees to which the clerk is entitled. Under
and by virtue of those provisions of law, there were taxed and included
in the judgment in this case clerk’s fees for services rendered the plain-
tiff in the action, amounting to $77.40. For those services the govern-
ment, at whose instance and for whose benefit they were rendered, was

v.61F.n0.13—57
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undoubtedly liable at the rates fixed by the statute. In addition to the
costs thus incurred, which, the plaintiff, as the successful pa,rty, was en-
titled  to. recover fmm ithe. defendants, and which were susceptlble of
taxation because ascertamable, section 828 allows the elerk, “for receiv-
ing, keaping. and paying out money, in pursuance of any statute or order
of court, one per centum on the amount so received, kept, and paid out.”
In Cahfowla this per centum is, by section 840, declared to be 2. Sec—
tion 825 of the same statutes enacts that— .. ,

- “There shall be taxed ‘and paid ‘to every district attorney two per centum
upon all moneys collected of realized in any suit or proceedmg arising under
the revenue laws, and contliteted by him, in which the United States is a party,
whigh%hall be in Heu of all’ costs and fees in such proceedmg we

An& in réspect to this Sectlon, the supreme court said; in the case of
King. v.;.H 8., 99 U. 8. 234:

“The sect;on was no doubt, intended to estabhsh a rule of compensatlon as
between the govemment hd 1ts attorney, by Which, when he has been suc-
cesstill, ‘hie’ gets a'commisdioh of two per cent. for collection; but leaves him
his ordinlh*y statiutory fee‘]iot .$20, allowed by section 824 of 'the Revxsed Stat-
ut.es] where nothmg is realized.” . -

This would seem to mdwate, not only that the govemment is liable
for the 2 per centum thus allowed to the district attorney, but also
that thqbdefendant is not liable therefor; for it can hardly be that the
defendau . in the event tbe government is successful in the suit, can
be twice liable for the same service of the district attorney; that is to
say, for a docket fee taxed and included in the Jjudgment, and also for
2.per centum upon the amount collected and paid in upon the judg-
ment.. The “receiving, keepmg, and paying out” of the money received
by the elerk under the execution in question was for the government,
not forthe defendants; for which the statute referred to declares the
clerk shall be entitled to 2 per centum of the amount so: received, kept,
and paid out.. Conceding that this commission was properly collected
from the defendants as accruing costs, it is difficult to see why it is not
as much required to be paid through the collector into the treasury, to
be there disbursed, as the-clerk’s costs, that are taxed and included in
the: judgment, and collected from the defendants. It is not here con-
tended but that those costsishould be paid to the collector, and: by him
inte the treasury, to be paid to the clerk upon the settlement of his ac-

", counts, pursuant to the. provisions of section 856 .of the Revised Stat-

ntes. Services:rendered the government by the clerk:‘or other officer,
for which the law declaresithe officer is entitled to certain fees, necessarily
renders the government liable therefor. If it is successful in the litiga-
tion, and succeeds in collecting its legitimate costs from its antagonist,
itis reimbursed, but’ is none the less liable to the oﬁ‘wer rendering it
the service..

I am not unmlndful of tha fact that the learned cn'cmt and district
judges for' the eastern district of Pennsylvania in the case of U. S.
v. Cigars, ete., 2 Fed. Rep. 494, {0k -a different view of the question.
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After referring to sections 823, 828, 839 842, 844, and 856 of the Re-
vised Statutes, it is there said: ‘

“The act of July 13, 1866, (Rev. 8t. § 8216,) which provides ¢that all
judgments and moneys recovered or received for taxes, costs, forfeitures, and
pendlues shall be paid to collectors as internal taxes are required to be
paid,’ effects no change in the existing law, except to require the costs, which
belong to the government, to be paid.into a different department in internal
revenue cases.  ‘These costs consist in expenditures made by it during the
progress of suits, and taxed to and recovered from defendants on its aceount,
and this, manifestly, was its only purpose. It does not réquire the officers’
fees to be thus paid over, and no proper object is discoverable for such a re-
quirement. The fees belong to the officers, as the emoluments of their
offices. -

The taxed costs mclude not only expenditures made by the govern-
ment during the progress of the suit, such as the payment of witnesses,
etc., but the legal fees of the clerk and other officers for services rendered
at the instance and for the benefit of the government, for the payment
of which the latter is therefore necessarily liable. Such fees of the
clerk ip the case now before the court amounted to $77.40, and were
taxed and included in the judgment and recovered from the defendants,
and it is not suggested in the present case that they are not properly
payable into the treasury through the collector. I can see no justifica-
tion for the collection from the defendants of the commissions allowed
by law to the clerk and other officers, except upon the ground that they
are a part of the costs to which the government was necessarily and
legally subjected by reason of the suit, and recoverable as accruing costs,
because not ascertainable before payment of or on account of the judg-
ment.  If so, they are as clearly embraced by the word “costs” in sec-
tion 3216 ot the Revised Statutes as the taxed costs. Nor do the fees
or commissions of ‘the officers belong to them without qualification. To
the limit of the maximum of their compensation they do, but, when
that limit is exceeded, both fees and commissions belong to the govern-
ment. The government, therefore, has a contingent interest in all fees
and commissions allowed and received by the clerk and other officers re-
ferred to, and, when such fees or commissions are allowed for services
rendered the government, it would seem that the government must be
liable therefor. In my opinion, the entire fund in question should be
paid to the collector of internal revenue for this district, and an order
to that effect will be entered.
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"In re CARRIER el al.
(District Coun. W. D. Pennsylvania. August 19, 1892)

BARKBUPTCY-—DISTRIBUTION-—ASSIGNMENT oF Lisxs.

A creditor who has attached property of his debtor within four months prior to
thie commencement of bankruptcy proceedings is not bound, under Rev. 8t. § 5073,
to exectité an assignment of his lien to the assignee, as a condition precedent to
- sharing in the distribution of the bankrupt's estate, when he has refrained from
enforcing guch lien in obedience to an injunction from the bankruptcy court; for
the a.tt,achment being void or voidable undei' gection 5044, doés not come within

the provisions of section 5075.

" In Bankruptey. Sur exceptions to the register s report.. The former
opinions of the court upon questions arising in the same proceedings are
reported in' 89 Fed. Rep. 193; 46 Fed. Rep. 850; 47 Fed. Rep. 438;
48 Fed. Rep. 161. Exceptlons sustained, and report modified.

Thomas B. -Alcorn and Lyon, McKee & Sanderson, for credltor
Lem Bird Duﬁ, for asmgnee

BUFFINGTON, Dzstmct J udge. E. G. Carrier has excepted to the report
of thé register.in that: he has refused to award him $6,101.84 as a -div-
idend ‘upon -a note made by John Carrier, one of the bankrupts, and
owned by the exeeptant.. . The register has found the note was a valid
debt, and Carrier is theréfore prima facie entitled to the dividend. This
the register -hag failed to.allow him for the following reasons: In the
circuit court -of Bay county, Mich., on May 22, 1874, E. G.. Carrier
issued an attachment against John Carrier, by virtue of which personal
_and real preperty, in excess of the present claim, was attached. He is
of -.opinion that ‘K. G. Carrier never having assigned his right in said
attachment: to: the assignee, as provided by section 5075, Rev. St.,;:he
should be debarred from'sharing in this fund.. Had the case énded here,
we must find the register: correct; -but there are other facts which materi-
ally change the:question. -‘The petition in bankruptcy was filed:June
11,:1874, and:-thé adjudication made June 22d; the attachment was
therefore clearly. within the four months’ voiding elause of section 5044;
Rev. 8t. ‘Whether voidable or void we need not inquire. - If not void
ipso facto, it was without doubt voidable, and conferred on. E. G. Carrier
no enforceable rights: whatever against the assignee; . On September 12,
1874, pending the appointment of an assignee,: Andrew F. Baum, a
creditor of John Carrier, presented a petition to this eourt praying for.an
injunction to restrain E. G. Carrier from prosecuting this attachment,
and alleging the same was void. His prayer was granted, and an order
made as follows:

“And it is further ordered that until the decision of this court upon the said
motion the said parties against whom an injunction is prayed are restrained
* % * toabstain from any and all interference by execution, levy, sale,
or any other manner whatever with the property or estate of the above-named
debtor, Jobn Carrier.”

Thig injunction was served on E. G. Carrier, September 14, 1874.
He made no answer to the petition, and has obeyed it; his attorneys in



