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Bickuax ¢ al. v, LAkE o al.f

~y

7, (Distrlet Court, N. D. Mississippt. December Term, 1883.)

L Aﬂtqﬁn ¥oB BEXEFIT oF CREDITORS—VALIDITY—PROVISION FOR ATTORNEYS
ol .

8.

An- gssignment in Mississippi for the benefit of creditors empowered the as
signee, “for the proper execution of the trust,” to employ competent attorneys “to
defend and ‘protect the trust created herein, and this assignment, if the same be
assailed.™ - The rule announced by the state supreme court (Mattison v. Judd, 59
Miss, 09) is thatsuch a provision avoids the assignment if intended to provide pay-
ment forséivices to be rendered after the conveyance is execiited and recorded, and
for which the grantors are liable; but that it does not. avoid the deed, if it is only

- intended, m’%'l{dw services rendered to the assignee‘ln‘defending the assignment
‘if ‘attacked.” "Held that, on an issue as to the validity of an attachment issued on
the ground thatthe assignmeént was fraudulent in law, the court could not declare
that the ahove provision rendered the assignment void, and the question as to the
purpose of the assignor was for the jury. )
& Sama—Toxe: or FiLiNe Crirms. . ’

An assignment for the beneflt of creditors, after directing that creditors named
in o certain schedule should be preferred in their order, further directed that all
‘the creditors named in a certain other schedule should be paid ratably, and that, if
the names of any creditors had been omitted from the latter schedule, such acci-
dental omisgioni should not debar them from sharing in the distribution, but that
such creditors; if their clalms were unsecured by collaterals, or otherwise, should
be entitled.to share in the distribution “upon proper presentation of their ac-
counts. * - 'Held, that the fajlure to fix any definite time within which such cwitted

- creditors;must file their clalms rendered the assignment void.
3. BaMr—ExoLpsI0R OF SECURED CREDITORS. ‘

The fact that omitted creditors, whose debts were secured by collaterals or oth-
erwise, weré excluded from the benefit-of the assignment, was also fatal to its
validity; for,in a generalassignment, creditors holding security cannot be entirely.
_shut out, but a reasornable time must be fixed within which they may come forward

. d@nd’account'for their securities and present the balanée of thelr claims, or surren-
-der the secyrities.and share inany surplus-fund which may remsain.
& ATTACHMENT--FRAUDULERT A8SIGNMENT--F10TITIOUS DEBTS. ) o
 In Mississippi a genersl assignment for the benefit of creditors, which provides
‘for the payment of fictitious or ‘simulated debts, is fraudulent and void; and on an
issue as to the validity of an attachment sought to be sustained on the ground that
" the debtorias made o fraudulent assignment, the question as to whether any of the
debta ;providéd for are simulated is for the jury to determine. :

8. SaME—KNOWLEDGE OF (RRANTOR, . .

""" 'When gt pssi‘gn'ment provides for the payment of & simulated debt, the presump-
-tion is'that thd grantor knew it, if the debt was created by him; but the presump
tion.is rebuttable, and, on an issue as to the validity of an attachment sought to be

. sustiined on the ground that'the debtor has made a fraudulent assignment, it is a
'i g}?estion for the jury whether the grantor knew, or had reasonable cause to know,
;. thay the debt was fictitious. , . :
6. BoME—PROVINGE oF COURT AKD JURY.
- Where an attachment is sought to: be sustaihed on the ground that the debtor
- has made an assignment which is fraudulent in law, the fact that the assignment
is, on its face, constructively fraudulent and void, will not warrant the court in
directing & verdiet for the attaching creditor, when it appears that the attashment
was in fact issued before the making of the assignment; for, to sustain the attach-
ment, it i8 necessary for the jury to find that, at the time the attachment was ia-
sued, defendant contemplated making the assignment.

At Law. Action by Bickham & Moore against Lake & Austin, in
which an attachment was levied upon defendants’ property. Among
the grounds of attachment alleged in the affidavit was the following:
“That they [defendants] have assigned or disposed of, or are about to

!This case, cited in Estes v. Spain, 19 Fed. Rep. 716, is now published by request,
the opinion not having been heretofore received for publication.
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assign or dispose of, their property or rights in action, or some part
thereof, with intent to defraud their creditors.” Defendants did in fact
make an assignment of their property shortly after the issuance of the
attachment. - The deed of assighment was read to the jury, and the
question now arises on plaintifis’ motion to instruct the jury that the
game is fraudulent in law, and, on the proofs, also fraudulent in fact.
Denied. =

Sullivan, & Sullivan, for plaintiffs.

Slack & Longsireet and Lamar, Mayes & Branham, for defendants.

Hiwr, District Judge. The questions now presented for decision arise
upon plaintiffs’ motion asking the court to instruct the jury that the deed
of assxgnment read to the jury is fraudulent in law, and, from the proof,
fraudulent in fact:

For the reason that the assignment contains the following provision:

- “For the proper execution of this trust, said second paity may also employ
and retain!competent attorneys to defend and protect the trust created herein,
and this assignment, if the same be assailed, and pay them a just and reason-
able compensauon for then- services.”

This provision, it is 1n51sted renders the ass1gnment on its face void and
fraudulent, and will of itself sustain the attachment., - Without stating
what. eonstruction I might place upon the effect of this clause in the as-
signment, bad there been no ruling upon the question by the supreme
court of the state, I will conform my ruling to that of the supreme court
of the state, which had been rendered prior to the execution of this as-
signment, and upon which the defendants, or their attorney who drew
the conveyance, had a right to rely.. The ruling of that court will be
found in the. case of Mattison. v. Judd, 59 Miss. 99, in which it is. held
that, if such a provision is intended to provide payment for services to
be rendered aifter the conveyance is executed and placed on record, and
for.which: the grantors are liable, it will render the conveyance fraudu-
lent and, yeid; but if it is intended only to apply to services rendered to
the assignee in defending the assignment, if attacked, it does not render
the conveyance fraudulent and void. Therefore this ground to sustain
the motion will be overruled, and the jury will be instructed to consider the
evidence in relation to the purpose of executing the deed.

.. The assignment, after providing for the payment of the costs and ex-
penses incurred in executing the trust, contains the following provisions:

“Baid seeond party shall next, with reasonable diligence, out of and with the
residue of said proceeds of said sales and collections, pay off and discharge in
full the several debts due from said Lake & Austin, and set forth and described
in Schedule C, hereto annexed and made a part hereof. He shall pay off and
discharge sald debts in full in the order in which said cfeditors, and the said
debts due them, are written and numbered, and according to the priority in
said Schedule C given. If the said proceeds of such sales and collections be
insufficient to pay off and discharge in full all and singular the said debts in
said Schedile C, set forth and described in the order, and according to :the
priozity therein given, then he shall pay off and diseharge in full the debt
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first therein'stated and mentioned, ‘then the second,.and so continue, and
pay off as many of said debts as said proceeds-shall be sutficient so: te do.”

*Uafter the paymént in'full of ‘the debts' due to creditors mentioned in
Scheﬂule 'C; the’ assigriment’ fhfther ‘provides that the ' assighéé shall,
with’réhsonable diligence, pay over ‘and distribute all the residue of the
mone¥'ifi‘his hands to and among ‘all thé ‘other creditors of Lake & Aus:
tin, mentioned and described in Schedule A, except that those named
in Schedule C(who are also set out in- bchedule A)as préf'erred creditors
shall receive nothing fiirther or ‘other than the 'sums provided in section
4 in the assignment, rata.bly and in proportlon to their respectxve de-
mandss, ! ¥

“Profvided; hOWever. that if the name or names of any credltor or credlt‘-
org of, said firm of Luke & Austin have been omitted from Schedule A, that
accidéntal and unintentional omission of the name of such creditor shall not
operate to debar and preclude them from sharing in the distribttion no
here provided for creditors whose debts are unpreferred 'in ‘Schedule A, but
such-omitted. creditors, if.their:claima be unsecured by collaterals or other-
wise, are hereby included.in Schedule A, and who are not mentioned and de-
seribed as preferyed in Sehedule C, hereto annexed. and shall, upon propet, pres-
entation of their accounts against said firm of Lake & Austin to said sec-
ond party as assignee herein, share fairly and ratably in the distribution pro-
vided for said creditors whose names and debts are provided in Schedule A,
and .whose names and. debts are not preferred herein,”

Tt is insisted that the asmgnment is fraudulent and void, for the rea-
son ‘that no time is fixed in which these omittedcreditors shall present
their claims, and that ‘the assignee may, under the assignment, post-
pone payment to the unisecured creditors for an indefinite time, and au-
thorities are referred to to sustain this position. The authorities referred
to all are in eases in which a release of the balance of the debt is pro-
vided for, and in which no time was fixed for presenting the claim
with the release, and ‘in- which nho distribution could ‘be made until it
was ascertained who. would, or who would not, accept the terms. - So
far as it rélates to the credltors whose names are set out in Schedules A
and C, the direction is that the payments be made with reasonable dil-
1gence,——-that is, as soon as the money shall be realized from: the sales
and collections,—and that is directed to be done with reasonable dis-
patch. The difficulty arises with regard to the creditors whose names
are omitted, and who aréentitled to the distribution provided for among
the (,redxtors whose names are set forth in Schedule A.  No time is fixed
for their preSentatlon. and ‘ either the distribution must be postponed
until the assignee shall agcertain whether or not all those omitted cred-
~ itors have presented their claims, or have declined to do so, which is
‘an indefinite time, or; if the distribution is made, those who had not
presented their ¢tlaims will be debarred from receiving anything under
‘the dlstrlbumon, and, although the cases referred to and relied upon
‘were cages in. which a release of the balance of the demand was a con-
dition: for.payment, the reason of the rule will apply to the defect in
‘the assignment. . -As held by the supreme court of this state in the case
of Mayer v.!Shields, 59 Miss. 107, there should be a time fixed for the
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presentation of such debtp,~~not too short nor too long a time.; This is
necessary in order that the distribution shall. be made within, 8 l‘eason-
able tnne, and for the benefit of the omitted creditors.

There is another vice in;the assignment which, though Tnot pressed in
argument, is,in myopinion; equally fatal to-this assighment, and that. is
that it excludes from payment creditors' who hold collaterals or -are-not
otherwise secured.. This is a general assignment, purporting to, and it
is admitted, conveying all the assignor’s -property and assets, and,
while the asgignor hag a right to prefer one creditor over another, he has
no right fo exclude any from participation in any surplus which imay
remain, . The holding .of collaterals, or holding-any other security, is
not a payment of the debt. . The creditor may sue and.ebtain judgment,
and have execution, but, as a matter of course; must account for or re-
turn the collaterals or seeurities. The collaterals may be insufficient,
and of but. little value, or they may not be due and. payable for a con-
siderable, time; hence, in a conveyance of this kind, there must be.a
reasonable time given,—not too long nor too short,,——m which the cred-
itor holding the .collaterals, or other securities, can come forward and
account for his securities, and present his claim for any balance that
may remain, or surrender them to the assignee, and share in any sur-
plus fund which may remain. The want of this provision, 1 am satis-
fied, renders this agsignment fraudulent and void in law.

It is insisted that the proof shows that the secured debts in Schedule
C, or some of them, are fictitious and simulated, and therefore the court
should instruct the jury to return a verdict in favor of the plaintiffs.-
Whether any of these debts-are fictitious or simulated is a question to be
determined by the jury from the evidence. 1 am satisfied that under
our attachment laws, which require the courts to construe them favora-
bly in the promotion of the rights of creditors and for the detection of -
fraud, when fictitious or simulated debts are secured to be paid in an as-
signment like the present, it is a fraud upon the right of creditors, and
will sustain an attachment. - The question: as to tbe rights of creditors
whose debts are valid under such an assignment is-decided differently in
different states. I apprehend that, in those states where this right is
maintained in favor of .bona fide credxtors, the assxgnee is held to bea
‘purchaser fof value without notice. The opposite doctrine prevails in
this state, and I think it must follow that a general assignment like the
present, providing for the payment of fictitious or simulated debts, is
fraudulent and void for all purposes. The question is, what are simu-
lated and fictitious debts? To be held such, the debt must be fabricated
and trumped up; must have no consideration to support it, mubt:be a
pretense; and nothing more. For the assignment to be rendered void on
this ground, the conveyance, debt, or assignee. debt must have been in-
serted by the grantor with a knowledge that it was not a real and valid
debt, or that he was so careless and negligent in ascertaining whether or
not it was a fictitious debt as to estop him from denying his knowledge
of its invalidity, and-not an honest mistake. When debtsare provided in
the assignment.to be paid which are not valid, and are simulated delts,
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the' presumption is that the gtantor knew it,if ‘it is a debt created by
him, and for the reason that a man is presumed to know his own lia-
blhty, but, like all other presumptions, are subjectto be rebutted by evi-
dence, and are not conclusive. The questions as to whether or not
these debts as stated, or any of them, are simulated and fictitious, and
whether or not the defendants knew, or had reagonable cause to know,
their invalidity, are for the jury, so that the ‘motion asked cannot be
given on the ground last stated.

Had the assignmeént been executed before the issuance of the attach-
ment, I would feel it my duty to sustain the motion and'giveé the instruc-
tions asked but it is-admitted that the attachment was issued before
the asmgnment was executed. To sustain the attachment on the ground
that the assignment is in law fraudulent, the jury must be satisfied
that, at the time the attachment was 1ssued ‘the defendants, or one of
them, must have con’templated making the assignment. Thxs must be
determined by the jury from the evidence, and therefore the motion to
give to'the jury the peremptory ‘charge to' return -a 'verdict for the
plaintiffs is overruled, but the jury will be mstructedas to the rules to
be observed in maklng thexr \erdlct.

Untrep STATES v. WoLTERS ¢ al.
.wim Court, 8. D. California. September &, 1892,)

1. C‘Ln;nxs OoF COURT—FEEs IN REVENUE CisEs—How Pam, -
: The “receiving, keeping, and paying out” of money by the élerk under an execu-
. tion issued on a Jludgment In an action under the internal revenue:laws, for which
Rev. Bt. § 828, allows the clerk 1 per centum commission, (2 in Califoraia, by section
- 840,) is a service renderad the’ government, for which the government is liable; and
) ,such commissions are to be paid, under section 3216, through the colléector of mter—
nal revenue, into the t.reasury, as are the clerk’s fees, that are taxed and included
in the judgment and collected from the defendant U. 8. v. Cigars, ctc., 2 Fed.

Rep 494, disapproved. P

2. Sam .
’ Rev St. §8 839, 842, 844 857, provi‘ding for the retfntion of fees by clerks and
other officérs: until the maximum of. their compensa. ion: is reached, apply to fees
other than those for which the government is responsible, and wlnch are to be
paid out of the treasury under the provmions of section 856
8. Same. '
Services rendered the government by the clerk or other ofﬂcer of the oonrt in
suits by it, for which the law fixes certain fees, render the government liable there-
for, whether it succeeds in eollecting its legitimate costs from the defendant or not.

At Law. Action by the United States against Henry Wolters and
others. Heard on the application of the clerk of the court for the dis-
tribution money paid into the registry of the court in satisfaction of a
Judgment in favor of the government.

M. T. Allen, U. S. Atty.

Ross;: District Judge. In this action, which arose under the internal
revenue laws of the United States, a judgment was recovered on the 19th



