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so, Gordon’s wedge arms could be taken from the well afier the appa-
rdtuwisiget-without affecting the functions of the dpubl,ﬁmaqki,ap; but in
Palin’g devite the wedge arms:do more.  They serve the;purpose of
Pléictag the Patkers in position, but ‘they also aid in'sustaining the cas-
ing alterwards; a matter of no smalt moment when the weight of a long
string of heavy iron pipe is considered. In fact, the’ greater the pres-
sute, theimore firmly Palm’s wedge arms become imbedded. That
Pelm’s sides, was a most.valuable one is also shown.by the fact that
Gordon’s packers ¥ire now constructed on this principle of using the
wedge R for a support, substantiully as Palm did. - Conceding that
Palm’s improvement was a ‘valuable one, it must still be admitted he
makes. ‘use, by mechanical equivalents, of Gordon’s device, and that he
has botrrowed the basis idea, of the wedge arms and .the cone from that
source.  ‘This view is strengthened by the fact, testified to, by .himself,
that he wa¥ ‘émployed i making Gordon packers.: 'The mechanism of
Gordon 18 simply ‘reversed'in Pali’s dévice. Tn the former the upper
sharpened edges of the cleats on the wedge arms’and the lifting of the
cagihg ‘¢huse the wedge #irmis to catchthe well wall; and thus secure the
startitig point in'a self-supporting ‘easing, viz., a stationary base; in the
latter; the 8pring and gravity, or'jarring, cause the same result, though
from an opposite starting point.  In both; increased pressureon the wedge
dotie ‘aids and finishes the'work.: That the additional function of. the
wedge arms helping sustain the casing appears in'the Palm device does not
makeé it any less an infringement. Tt isstill Gordon’s device inverted, plus
the added function of the sustaining aid of the wedge arms. ~ As such,
it is our.duty to decree it an infringement. Leta decree be drawn ac-
cordingly. 3 :
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AcHEsoN, Circuit Judge, concurs.

Aupriox Tuse & Inon Co. v. Kextucky SourEErN Om & Gas
' o ' :CO- a ala . :

(Circuit Court, D. Kentucky. April 19, 1892.)-
No.‘ﬂ,lf‘ss.

1. MORTGAGES—FORECLOSURE—TRUSTEE AND BONDHOLDERS., = .
When a mortgage is made to a trustee to secure coupon honds, the right to bring

suit of foreclosure is in the trustee, which right, however, is not exclusive of the

... bondholders unjless made go by the terms of the deed. .

2 Bame. 77 ’ o ' B
-+ 'Where:a trudtee in & mortgage séeuring coupon bonds accepts the position of
trustee in asubsequent deed of general assignment made by the mortgagor for the
benefit of ‘all his creditors, which embraces the property covered by the mortgage,
the respective interests to be represented by the trustee under the deed are con-
flicting and antagonistic, and such acceptance causes & forfeiture of any preference
the trustes might otherwise have had, as' agsinst the bondholders, to bring suit to
foreclose the mortgage, - RN ‘ :
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8. SAME—POWERS OF BONDHOLDERS. ' : '
A mortgage made to, a trusteg 10 securs coupon bonds provided that, in case of
nonpayment of any one of the bonds or coupons for 30 daysafter maturity and pay-
' ment demanded, itwould be lawful for one fifth ormore of the Holders of the bonds
. to cause the prmclpal to be at once matured, and to call on the trusteo to fore-
close the mortgage. Held, that the boudholders alone were to exercise thﬂ op-
- tion, and the trustee need not Jom with them therein.

‘In Equity. - Bill by the Amerlcan ‘Tube & Iron Company against the
Kentucky Southern Oil & Gas Company and others to- foreclose a morb
gage. Demurrer to the bill overruled.

Chas. C. Dickey, James 8. Pirtle, and Walter Evam, for compl:unant

Stone & Sudduth, for defendants.

-Barg, District Judge. . The counsel for defendants insist that their
demurrer to the bill should be sustained becausé, under the mortgage,
complainant has no right to such a foreclosure of the mortgage, but the
trustee must bring such suit. The demurrer is filed by all of the de-
fendants, and, while some of these have no interest in the question pre.’
sented by counsel in support of the demurrer, others.of them have, and
it should therefore be considered. That question is whether or not the
complainant, as bondholder, can sue for itself and other bondholders
who may come in. This question may be determined by u reference to
the mortgage deed. Where a mortgage is made to a trustee to secure cou-
pons bonds to be issued, the right to foreclose the mortgage is in the
trustee; but this right to have a foreclosure is not exclusive of the bond-
holder, unless made so by the terms of the mortgage or deed of trust.
The trustee, however, has the preference unless there is some reason why
the hondholders should sue rather than the trustee. This mortgage pro-
vides that—

“In case Lhe said oil company shall fail to pay any one of said bonds for thirty
days after the same shall have matured and its payment been demanded at
the place of payment, or in case the said oil company shull fail to pay any one
of the coupons upon any of the said bonds for thirty days after the sime shall
bhave matured and been demanded at the place of payment, then it shall be
lawful for the holder or holders of one fifth or more of said bonds to cause
the principal thereof to be at once matured, and to call upon the said trugtee
to foreclose this decd of trust and have' the property sold by due and proper
legal proceedings, for the benefit of the holders of the said bonds and coupons,
first, however, indemnifying the trustee for ils costs and expenaes to be
hereby incurred.”

Another provision of the deed of trust is that—

“The said trustee shall not be compelled to do anything under this deed of
trust until satisfactorily indemnified from all costs and expenses or liahility
therefor, and shall not be liable for any acts of agents or servants employed
by it ip the necessary conduct of its trust, but shall only be liable for its own
acts.”

There is no provision in this deed which excludes in terms the bond-
holders from foreclosing this mortgage, but it is said that the provision
-in regard to maturing the bonds upon the default of the mortgagor in
the payment of the coupons is so connected that the bondholders cannot
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mature the bonds and foreclose the mortgage without the aid of the
trustee. Bpt it will be observed that the holders of one fifth of the
bonds aré given the right.to.mature the bonds in certain events, and the
trustee Hag'nothing to do with this. It is the exercise of their option,
and not his, which matures the bonds. It is true they may call upon
the trustee to foreclose the deed of trust, and this privilege is connected
with. the othet::by the conjunction “and,”- but T apprehend the bonds
would still~beé ‘matured. if there was no trustee to call upon, or if the
trustee should refuse to bring suit to foreclose. These provisions of the
deed do not, we think, give the trustee the exclusive right to foreclose
the mortgage, but do show that the parties contemplated the foreclosure
to be by the trustee. These provisions, and others, should give the
trusteet thié preference as bietween ‘it and:the bondholders in foreclosing
the mortgage) unless there is some reason why the trustee should not.
have suthpreference. .

This 'brings: us to consider whether the allegatlons of the comp]am-
ant’s bill’should, if frue, deprive the Germania Trust & Vault Company
of the preferenée 1in. bringing a foreclosure suit in this case. The bill
alleges that the mortgagor is insolvent, and has made to said: company
a general assignment for the benefit of all of its creditors, of all its prop~
erty, including.the property. covered by the mortgage to secure the
coupon:bonds; belonging 1o complainant and others. The deed of trust
to secure. these: coupon; bonds does not -pass the legal title under the
Kentucky lew; but the deéd of assignment does pass:the legal title.
This latter deed: does not give the right to sell real estate without the
concurrence of the grantor, or by a decree of a court. This is-not be-
cauge-the title ddes not pass; but that it is prohibited by-a statute of the
state, which has existed since 1820. The trustee in a deed- of assign-
ment:has-the Jegal title, and maysell and pass title to personal estate
without- the concurrence of the grantor-or an order of court. - This differ-
ence as to the!titlé -which.the Germania Trust & Vault: Company has.
under the fifst’ dhd the’ second deed would not make‘atiy material differ-
ence, if thére is no antagonism in the interest of the beneficiaries under
the two. trqst,s_. The trustee, under. the first deed, represents preferred
creditors, and ,lf{ is'the duty. of such trustee to see tha.t all. of the bonds
legally isswed: under this deed-have a preference over the general creditors
of the mortgagee;~—the oil company. It is the duty of:the trustee, un-
der the second trust deed, (the deed of general assignment,) to prevent,
if it can be legally done, the coupon bonds:under the first deed of trust
getting a: preference. K Thus there is an antagonistic and conflicting in-
terest to be represented under these deeds. This conflicting interest is
sufficient :to: deprive the trustee, under the first deed; of the preference
it would otherwise hiave, asagainst some of the bondholders, in bring-
mg a suit to foreclose the mortgage.

‘The preference in favor of a trustee, in the absence.of a contract giv-
ing a preferénce, is because the trustee is. presumed to represent all of
thie bondholders, and its convenience in.practice; but, if the trustee has
accepted-a position antagonistic to his duty as such trustee, then he for-
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feits this prefererice as against a bondholder. It may be the complain-
ant has some right to come into this court by reason of its citizenship,
but I have not considered that question. The demurrer should be over-
ruled, and it is so ordered.

HurcHinsoN & ‘al.’v. BLumMBERG,
(Ol/rcu’lt Court, N. D Illinots. June 8, 18932.)

1. ann-l[mxs——Wnu WILL BE Pnomc’mn—SuR.

The word “Star,” and the symbol of a star, adopted and used during many
by manufacturers of shirts, waists, underwear, and furnishing goods, to mar a.nd
designate their goods, in combmamon with the words “Star Shirts,” and other
. 'words describing the articles, so that the goods become well known by such mark,
and by the designation of “Star Goods, ” constitute a valid trade-marik.

3 SAME—INFRINGEMENT. -

Such trade-mark is infringed bg marking similar goods with a star and crescent,
makmg the star so prominent that such goods may also be designated as “Star
Goods, ” and purchasers may be readily deceived into the belief that the goods were
made by the proprietors of the trade-mark, even though the star so used is not of
the color'usually employed for'the trade-ma.rk, and is & five-pointed star, while that
.in the trade.mark is uniformly six-pointed.

| 3 Su&‘ —INJUNQTION,
he facts that the infringer of a trade -mark, on being notified of his infringe-
ment, told his customers to erase the trade-marks from their goods, and-had since
. %(Jme out of business, are not ground fordenying an m;unctxon to the true owner of
e trade'mark, where every step of the suit for an injunction and accounting has
0 been: contested by the infringer, and be has put the complainants to the expense of
. provmg every fact necessary to establish their right and his infringement.

In Eqmty “Bill by Gardiner 8. Hutchinson, Henry B. Pierce, Ira
Cole, ‘4nd “"Thomas 8. Morison against Jacob J. Blumberg for mfnnge-
ment of frade-mafk, praying an mJunctxon and an accounting. = Decree
for comp]amants.

‘B.”F. Watson and Cornelius V. Smith, for complainants.

Elbert C' Ferguson, for defendant.

BLODGEm', District Judge. : The complamants in this case, who were
copartners 'doing business under the style and firm name of “Hutchin-
gon, Pierce & Co.,” having their principal place of business in the city
of New York , charge that the firm of T. A. Moricon & Hoyt, in or about
the year 1859 was engaged in the manufacture of shirts, waists, under-
wear, and furmshmg goods, and, to designate the goods of their manu-
facture, adopted and employed as their device and trade-mark the word
“Star,” and with the form and symbol of a star to represent the word
“ Star » and also the words, “Star Shirts,” and the device or figure of a
,star in combmatlon with the words “Star Shirts,” and other words describ-
ing the goods as “x ghirt” and “¢ ‘waist;” that' complainants, through
a series of mesne assignments, have: become and now are the successors
of said firm of T. A. Motison & Hoyt, and have also become the owners
of said trade-mérk, and of the exclusive right to use the same; that the
goods m,anufactured by complainants and their predecessors have been
oxtensx#ely sold and have become well known by said trade-mark and



