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‘PoPE - v. BoarRD oF CoM’rs oF Laxe Counry ¢ al.
(Clreuit Cowrt, D. Indiana. Beptember 8, 1893.)
No. 7,681,

1. RarntroAp CoMPANIES—MUNIOIPAL ATD—SUBSCRIPTION TO BTOOK—CONSOLIDATION.

A general statute authorizing the consolidation of railroad companies must be
oonsidered a silent factor in a subsequent contract of subscription made by a town-
ship to the stock of a rallroad company, and a consolidation of such company with
another company will not release the township, but will transfer its obligation to
the new company.

8 BAME—CONTRACT OF SUBSCRIPTION— WHEN COMPLETED.

In Indiaha a mere vote by a township of & given sum in aid of a railroad gives
the company no legal right to or interest in the tax, until the same has been levied
and collected and a valid contract of subscription made in behalf of the township.

8. Same. ’

If it he conceded that such a vote gives a contingent interest which will pass toa
new company by consolidation, such new company cannot assert any claim to the
fund ‘when it has not tendered its stock therefor, and has no stock which it may
legally tender.

In Equity. Suit by Charles E. Pope, as receiver of the Chicago.
& South Atlantic Railroad Company, against the board of county com-
missioners of Lake County, Ind., the Chicago & Indianapolis Air Line
Railroad Company, the Louisville, New Albany & Chicago Railway
Company, and the Indianapolis, Delphi & Chicago Railroad Company,
praying to be awarded the sum of $14,000 by way of subrogation.
Heard on demurrer to an intervening petition filed by Cedar Creek and
West Creek townships and William T. Singleton. Demurrer overruled.

Charles E. Pope, in pro. per.

A. C. Harris, for defendant.

Baker, District Judge. This is a suit brought by Pope, as receiver
" of the Chicago & South Atlantic Railroad Company, against the above-
named defendants, to be awarded, by way of subrogation, the sum of
$14,000. The money so sought to be subrogated was raised by a tax
voted by the legal voters of Cedar Creek and West Creek townships, in
Lake county, Ind., to aid the Chicago & Indianapolis Air Line Rail-
road Company in constructing its line of railway into and through said
townships. The fund so sought to be subrogated is in the registry of
the court. On leave granted, Cedar Creek and West Creek townships
and William T. Singleton, a‘taxpayer of each of said townships, have
filed an intervening petition in this suit. Singleton intervenes on be-
half of himself and all the other taxpayers of each township, who are
too numerous to be made parties. The intervening petition seeks to
have the fund awarded to the townships, or the taxpayers thereof, on
the ground that neither the railroad in whose aid it was voted, nor the
Louisville, New Albany & Chicago Railway Company, acquired the
right to have the same paid to it. The. receiver and the railroads have
severally demurred to the petition. The facts, out of which the con-
troversy arises, are substantially these; In 1874 Cedar Creek and West
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Creek townships, in Lake county, Ind., voted to aid the Indianapolis,
Delphi & Chicagor Railrdad: Company by taking $14,000-of;the stock of
said company. After a small amount of the tax so voted had been
collected, the railtoad conipany becarie insolvent, and-with its consent
the aid so voted was canceled by the board of commissioners of Lake
county, Ind., and the taxes collected Were refunded to the taxpayers.
Beforg the Indianapolis, Delphi & Chicago Railroad Company had.con-,
gentetl to-the cancellation' of the tax, it had transferred all-its franchises,
propeity, and Tights 'to the Chicago & South Atlantic Railroad Com-
panyj of which the plaintiff; Pope,;is receiver. - . ...
In the year 1880 the same townships voted to aid the Chicago &
Indianapolis Air Line Railroad Company.by taking stock.in said com-
pany. the amount of $25,000. Of the aid so voted, something over
18,000 was collected and paid into the county treasury of Lake county,
Fnd ~«THis js the mongy”now in controversy. —-After the aid was voted,
but. before,if was. collectéd, the Chicago & Indianapolis’ Air Line Rail-
road Company went out of existence by its consolidation with the
Louisville, New Albany & Chicago Railroad Company, the two forming
4 ‘Hew [qbtiﬁghny,"tiﬁ'det‘"’fhé;f’name of the Louisvillé; New Albany & Chi-
cago Railwiy -Companyi'' There are ‘three claimants to the fund: (1)
The &d"\:v;hshi‘pso: taxpayers therein claim it because, as they allege, they
vdtéd' #t° ingid of the Chicago & Indianapdlis Air Line ‘Railroad Com-
pany’ i ¢onsideration "6t sfock in said eompany, which has never been
isdued of tendered, and ‘cannot be, inasmuch as said company has
ceaged 'to have am ‘exislénce. (2) The Louisville, New Albany & Chi-
cago''Raflway Company‘claims it 'as ‘the successor by consolidation
with the Chicago & Indianapolis Air Line Railroad :Comipany, and it
also claims that it may furnish stock of the new consolidated corpo-
ration in lieu of stock in the Chicago & Indianapolis Air Line Rail-
road Company. ' (3) Pope; hs receive? of the Chicag) & South Atlantic
Railtohd: Company, -allegés’ that the Chicago & Indianapolis Air Line
Railroad’ Qompany wrongtully procured the original $14,000 tax voted
to &id the Indianapolis, Delphi & Chicago Railroad Company, to which
it' had become entitled, to be canceled, and the ‘taxes collected to be
returneéd’ to the ‘taxpayers; and that by reason thereof the Chicago &
South: Athlitic Railrbdd“"*éompany;" at ‘the owner of the’ rights of the
Indianapdlis, Delphi & Ghieago Railroad Company, through Pope, its
receiver,‘ought to be subtbgated to the respective riglits of the Chicago
& ‘Indianapolis: Air Line/Ratlroad Company, and the Louisville, New
Albahgo&((}bicégo Railway~Company, in'said fund, to the extent of
$14.000,. T 0 s R P ‘
* Pope; a8 retiver, dbes tios allege that'He has any difect and primary
clairit 10'the fuixd, a8 havikg been voted to aid the Chicago & South
Atlantic:*Railroad Company, or -the Indianapolis, Delphi & Chicago
Railroad'Company; But his claim to-$14,000 .of the fund, if he has
any, grows dut'of and résts upon the right of the Chicago & Indianap-
olis Air 'Linté Railroad Company and the Louisville;, New Albany & Chi-
cagd’ Railway Company to the fund i ¢ontroversy. “Hence, if the in-
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tervening petition’ exhibits facts entitling the townships or the taxpay-
ers thereof to the whole fund in the registfy of the court, ss against the
Chicago & Indianapolis Air Line Railroad Company, and the Louis-
ville, New Albany & Chicago Railway Company, the demurrer of all
the defendants to the intervening petition must be overruled.

The sufficiency of the intervening petition hinges upon the legal eﬁ'ect
of the following facts alleged therein: In the year 1880 the Chicago &
Indianapolis Air Line Railroad Company was organized under the laws
of this state to construct a railroad from Indianapolis to the west line of
Lake county, Ind., and running into and through the townships of Cedar
Creek and West Creek, in said Lake county. In the same year the tax-
payers of said townships voted aid to the Chicago & Indianapolis Air
Line Railroad Company in the suin of $25,000, that is to say, Cedar
Creek township voted aid in the sum of $12,000, and West Creek town-
ship voted aid in the sim of $13,000, and the board of county commis-
sioners placed upon the tax duplicate a tax toraise said sums of money.
The board of county commissioners-elected and determined, in accord-
ance with the express wish of the taxpayers of said townships, to take
stock in said Chicago & Indianapolis Air Line Railroad Company for
and on behalf of said ‘townships, and the taxpayers ‘thereof, to the ‘full
amount of the tax paid to the company. No stock was ever issued or
tendered by said railroad ¢ompany; nor has said company to this day
ever issued or tendered any shares of said stock, and the railroad com-
pany has put it beyond its power to so issue or tender any of said stock.
In August, 1881, the Chicago & Indianapolis Air Line Railroad Cuin-
pany and the Louisville, New Albany & Chicago Railroad Company were
duly consolidated into a new corporation under the name of the Louis-
ville, New Albany & Chicago Railway Company, and from that time for-
ward the said Chicago & Indianapolis Air Line Railroad Company be-
came merged into said new company, and its rights, franchises, and
property were merged in said new company, and it wholly abdicated
its trust, and thereby became and was extinct, and ceased to exist as a
lawful separate corporation; and thereby it became and was unable fo
carry out the condition on which said aid was voted, and it could not
and did not issue any of its said stock to said townshlps or otherwise.
The full amount of the capital stock of the Louisville, New Albany &
Chicago Railway Company authorized to be issued by it has been issued,
and is now owned and held by various persons; and no part of its said
capital stock was set aside for the petitioners or otherwise, nor has said
Louisville, New Albany & Chicago Railway Company ever issued or
tendered, nor can it lawfully issue or tender, any of its stock for the sum
voted in aid of said Chicago & Indianapolis Air Line Railroad Company.
The consolidation which took place in August, 1881, was made without
the knowledge or consent of the petitioners, or taxpayers of said town-
ships, and was made before the money, or any part of it, now in con-
troversy had been paid by the taxpayers to the county treasurer.  The
hoard of commissioners  of Lake county always refused to donate said
sums 5o voted to aid either said Chicago & Indiamapolis Air Line Rail-
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road Company. or any other railroad company, and refused to order said
money, to be paid over otherwise than for the capital stock of the Chicago
& Ind;annpohs Air Line Railroad Cqmpany

The fund in controversy was collected from the taxpayers of Cedar
Creek and West Creek townships, and belongs to them or to the town-
ships, unless the railroad gompanies have acquired a legal right to the
same. It is claimed by coqnsel for the intervening petitioners that the
tax was voted to aid the Chlcago & Indianapolis Air Line Railroad Com-
pany.in., consuderatlon of receiving an- equlvalent amount, of .its capital
stock; and because the company has become merged in a new consoli-
dated gorporation that it has ceased to be able to furnish its stock, and
hence ‘peither, it nor the. consolidated ¢ompany has any. right to the
fund.. On t,he other hand it is claimed that, inasmuch as there was a
statute in.forge at the time the aid was voted authormng the consolida-
tion,. the consolidated companv takes the place of the constituent com-
pany tp which the aid was, voted, with: all its rights and subject to all
its liabilities, .. It is true that there was. a statute in force in this state at
the time th,glmd in question was voted, authorizing the consolidation of
railroad companies, and expressly proyxdmg that the consolidated com-
pany should acquire and [possess all the Tights, property, and franchises
of the constituent.companies, and be subject to their liabilities. Rev..
St. 1881, §§ 3965-3979; Paine v. , Raglroad Co., 31 Ind. 283; Mt, Vernon
v, Howzy. 52 Ind. 563. Any person or corporatlon subscmbmc for stock
in a railroad.company in aid of its copstruction does so mth,the knowl-
edge ;that.such company may. become merged into a new consolidated
railyoad corporation. It mugt be held to have been in the contemplation
of such sybscriber that such a,consolidation might occur.. The law enters
as silent: factor into every, contract. 'The, subscriber, by his contract,
impliedly, authorizes the railroad company for whose stogk he has sub-
seribed g:) gonsolidate, with any .other. railroad company. He is not
thereby ;released from hablhty, but,. with his implied consent, he is
brought into the same contractual relanons with the consohdated com-
pany whigh he ocenpied with: the company for whose stock he subscribed.
Hanna v.. Rpilroad Co., 20. Ind 30; Raglroad Co. v.. Hunt, Id. 457; Bish
v. Johnspm, 21 Ind. 299; Radlroad C’o v. Jones, 29 Ind. 465; Pame v.
Railroad Co,, 31 Ind. 283 Railway Co, v. Powell, 40 Ind, 37 Railroad
Co. v. Hendricks, 41 Ind. 48 Nugent v. Supermsors, 19 Wall. 241,

It must be conceded, as a general rule, that a subscriber to the stock
of a railroad company is released from higobligation to pay for the stock
by a.fundamental change of its charter. - A radical change in the organ-
jzation or purposes of the company may take away. the motive which
induced the subscription,,and may also work a material change in the
contract. .. For this reason it is held to release a subscriber from liabil-
ity for his subscription.  This principle, however, cannot be invoked to
exonerate & subscriber from liability for his subscription where the
change in the organization or purposes of the company has been made
with the express or implied consent of the subscriber. The maxim,
volenti. non fit injuria, applies and rules in such a case,
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The case of Board Com’rs Hamilton Co. v. State, 115 Ind, 64, 4 N. E.
Rep. 589, and 17 N. E. Rep. 855, is earnestly pressed upon the courf
as holding a contrary doctrine. In this I think counsel are mistaken.
In this case aid had been voted to a railroad company in consideration
of a like amount of its capital stock to be issued to the township voting
the aid. : Before the tax was collected or the stock issued, a mortgage
upon the property, rights, and franchises of the railroad company was
foreclosed by decree of this court, and a sale was made by virtue of such
decree to one Thomas C. Platt as the purchaser. The Midland Railway
Company was organized, and became by purchase invested with.the
property, rights, and franchises so purchased by Platt. The Midland
Railway Company claimed -the aid so voted to the company to whose
property, rights, and franchises it had succeeded. The court held that
the Midland Railway Company had acquired no right to the aid, be-
cause the company to which the aid had been voted had become prac-
tically extinct, and could not issue the stock in payment for the aid
voted, and because the township had not either expressly or impliedly
agreed to accept the stock in the Midland Railway Company. As we
have seen, when one subscribes for the stock of a railroad company, he
thereby impliedly consents to its consolidation with another railroad
company, and also impliedly agrees to accept the stock of the consoli-
dated company in lieu of that of the constituent company: - . S

These ‘principles, however, are by no means decisive of the questlon
presented. by the intervening petition. It is expressly alleged .that no
part of the aid voted had been collected, and that rio ‘subscription had
been made at the time of the consohdat]on It has been repeatedly .de-
cided by the supreme court of this state that, until the tax was Jeyied
and collected, and a legal and valid subscrlptmn had been made on, be-
half of the townshlp, the: railroad company did not have, and cowld'not
acquire, any legal right to or interest in the tax.  Board Com’rs, Ha,mle-
ton Co. v. State, 115 Tnd. 64, and cases cited on page 84,! 4 N. E. - Reps
589, and 17 N. E. Rep. 855. Until the tax is levied and collected,° and a
legal and valid subscription has been made on behalf of the:tow nShlp,
no contract relation exists between the township and the railréad. It ig
nothing more than a proposition on the part of the public, and can only
be made binding and effectual by such mutual acceptance as gives 'rise
to a contract. . At the time of the consolidation the constituent company
had no right to the aid. At most, it had a mere contingent possibility.
It is not necessary to decide whether it was such a possibility, coupled
with an interest, as could pass to the consolidated company. If it did
pass, still under the facts averréd it seems clear that the consolidated
company has not put itself in a position to assert any legal or equitable
right to the fund, It has not tendered its stock, nor done, so far as the
petition discloses, any act entitling it to claim the money in controversy.
The reasoning of the court in the case of Board Com’rs Hamilton Co.-v.
State, supra, would seem conclugive of the proposition in hand.

18ee 17 N, E. Rep. 863,
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16718  settled ‘by: the case of Centre'Tp. v. Board, ee.; 70 Ind. 562,
where the right of the railroad company to the aid voted never existed
or has-ceased to exist; that the money belongs to the township or the
taxpayers. In either case, the petitioners, if the facts alleged in their
petition shall beé found to be true oh thetrial, ought toprevail. The de-
murrer to the intervening petition presents no question. of -estoppel by
judgment or decree. . Ifall that is'said by counsel in-argument on that
subject is good law, about which!the court expresses' no opinion, still
the petition discloses no facts presenting any such -question. The suffi-
ciency of the petition:must be determined ‘upon its:allegations, and not
upon matters dehors the ‘petition. " From these considerations it follows
that the demurrer to-the: xntervenmg pet1t1on ‘ought to be overruled, and
it is s0 ordered. :

REEVES . CORMNG ¢ al,

K (Oi/rmit Oo'wrt. D. Indidna. August 19, 1892.)
No. 8,708,

i Rmmvu, or C.-.usns-—Loo.n, anmmcn—No'rrcn orF MoTION.

Under the “prejudice,and local influence ” clause of the act of Maroh 8, 1887, § 2,
notice to the adverse party of a motion for the removul of a cause is not Junsdic‘
. tional, and such motion may be made upon ex parte hearing, though it is the bet-
ter pract.we to give notice, Adelbert Colieye v. Toledoy ete., Ry. Co., 47 Fed. Rep.
838, approved.

8, SaME—MorioN T0 REMAND—COUNTEN AFFIDAVITS.

: ‘Where a petition supported by afidavits for the removal of acause from astatetoa
federal court has been legally granted upder the “prejudice and local influence”
clause of Act March 8, 1887, § 2, cl. 4, plaintiff will' not be allowed to file counter afi-
-davits denying the exxaten,ee of local prejudice in support of a motion to remand,
when it is not shown thnt. the court was misled or imposed upon in granting the
order of removal.

8. BAME—CITIZENSHIP—ARRANGEMENT OF PARTIES,

‘Where one of the defendants is a, mere stukeholder or interested on the side of
;)lnintiﬂ the fact that he is a citizen of the same state with plaintiff will not de-

'eat the right of his codefendant, with whom the real controversy exists, to remove
the cause, under the provisions of Act 1887, § 2.

& PATENTS FOR INVEN’I‘IONS—-ASSIG‘IMENT-—RESCISSION

' The purchaser of a patent right cannot rescind the sale on the ground of false

representations that the patent was valid, and did not interfere with any prior
patent. where the contract of sale itself contains an express warranty to the same
-'effect, and an engagement on the part of ‘the grantor to defend at his own expense
all suits for infringement.

6, 8aue—FaLsE REPRESENTATIONS—MATTERS oF OPINION.

¥ Representations by the seller of a patent right, that the same is valid and does
. not interfere with any :prior patent, must be regarded as matters of opinion, and
_not as statements of fact, ynless it appears that there was a prior patent covering
‘the identical invention, and that the séller was aware therEOf.

8. BaME~R#£8CISSION—BTATY QUO.

. ‘Where a contract for the sale of certmn patent rights 1s sought to be rescinded,
' plaintiff must first show that he has done all in his power to place defendant m

. ‘statu gquo by returning the patents. :

T Smm—Assxenmmm«—Smu REGULATION—CONSTITUTIONAL LAW.

Rev. St. Ind. 1881, § 6( 43 requiring a person who sells or offers for sale patents
to file with the cletk of proper county'aduly authenticated copy of the letters
patent, and an affidavit that; the letters are genuine and have not been revoked or
annulled, and that he has a right to sell the same, is a legmmate exercise of the
police power of the state, and is not in conflict either with Const. U. 8. art. 1, § §,



