734 . FEDERAL -nmpommi’,f vol. 51, i

relief in & Gourt of equity must: as-avchbndition: precedent show that he
has done 'or:offered: to'do, or is ready, walmg, ‘and- able tédo, all the
essential and material acts required. of him in the- specific’ ‘execution of
the contract according {o its terms. ' ‘The defendant carinot’in a court
of law have the full benefit of the rights: ‘and advantages stlpulated
for in a contract, in addition to a right of action for any injury done in
the past by faﬁure on"the patt of:the p]amtlﬁ' to’ ‘observe .it, on terms

‘more favorable than he could claim-the -same in equity. ” I am of the

opinion that it would have been' right dnd lawful to have granted this

‘motion if it'had been ‘made promptly after the attachments were issued,

and before other payments-became due, or if the: payments had be’en
continued each month according to the contract. This court'cannot, in
an action ‘at: law, exercise the powers of a chancellor, nor decree that
both parties fulfill their promises. It can only determine their rights
according to what has been-done. Inasmiuch as the defendant has not
livedup to this agreement himself, I hold that his only remedy for the
breach of it, alleged to:have been committed by the plaintiff, is to be
found in an action for damages. The motion to dissolve the attach-
ments is denied, : s -

RAINWATER-BOOGHER Har Co. v, MALCOLM et al., (WapLEs, Intervener.)
(C’I/rcwtt Court of Appeals. Eighth Circw::t. August 9, 1892.)
I o ‘ : No 11,

1 annmn Covnu——Imnnmmmox on Su-rmns-——Fowowme Srare Covrrs,
In determining whether an instrument executed in the Indian Territory is an as.
signment for the benefit of creditors or a mortgage, the circuit court of appeals
. will follow the decisions of the:supreme court of Arkansas in the construction of
the Arkansas statute governing assignments, which was put in force in the Indian
Territory by 26 St. at Large, pp. 81, 9. "Sanger v. Flow, 43 Fed. Rep. 152, and Ap-
polos v. Brady, 49 Fed. Rep. 401 tollowed.
2 CpATTEL MORTGAGE—WHAT CONBTITUTES.

An instrument executed in the Indian Territory conveyed a stock of goods to a
trustee with right to immediate possession, but was conditioned to be void if the
grantor, within 60 days, should:pay the amounts due certain creditors named
therein: otherwise the trustee was to sell the goods, and apply the proceeds to the
payment of the grantor’s debts, in the order numed. Held that, under the law of

.- the territory as adopted from Arkansas, the instrument was, in effect, a mortgage
with a power of sale, and not an assignmeént for the benefit of creditors.
8. CBATTEL MORTGAGES—DEFECTIVE ACENOWLEDGMENT—POS3ES810N BY MORTGAGEE.

Actual possession of mortgaged chattels by the mortgagee, before the rights of
" third persons have intervened, renders immaterxal any defects in acknowledging
the mortgage.

In Error to the United Siates Court in: the Indian Territory.

Action commenced by attachment by the Rainwater-Boogher Hat
Company against John Malcolm. ‘Paul Waplesintervened, claiming the
attached goods under a deed of trust from Malcolm. Judgment and
verdict for the intervener, and for defendant Malcolm on the issue as to
the attachment. Plaintiff brings error. Affirmed.
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.. tatement. by CarpweLL, Circuit Judge:
On the 19th day of January, 1891, John Malcolm made and delivered
to Paul Waples, the trustee therein named, the following instrument:

“DURANT, INDIAN TERRITORY.

- “Know all men, that I, John Malcolm, a merchant and doing business at
Duorant, Indian. Territory, in consideration of one dollar to me in hand paid,
have this day and. by these presents do bargain, sell, and deliver to Paul
Waples, of Denison, the following described personal property, to wit: [Here
follows ‘4 description of the property, which cunsisted chiefly of a stock of
goods.] The condition of this conveyance is such, however, that whereas, I
am-indebted to the Leeper Hardware Company $2,552.23, and to Waples,
Platter & Co. two notes aggregating $745.00, not including interest or at-
tornev 8 fees, and to Waterman, Star & Co. $224.95, and to Burton, Lingo &
Co. $184 00, and to John R. Carr estate $142.90, and to various other partles
named 10 Schedules A and B, hereto annexed and made a part hereof, in the
sums set opposite their respectlve names: .Now, if, at any time within sixty
days from this date, I pay off and discharge all of the indebtedness, described
aforesaid, mcludmg interest, then this conveyance shall be null and void, and
of no further force or effect, and saxd goods, merchandise, and property shall
be restured to me. Bat if I fail to pay all of said indebtedness, with accrued
interest, if any, within the sixty days aforesaid, then said Paul Waples, or
his sugcessor, shall have the right and it shall be his duty, at the ‘expiration
of said slxt,y days, after ﬁrst ddvertjsmg the time, terms, and place of sale for
ten days previous to the. dav of sale in the Denison Daily Herald; to sell all. of
the aforesaid property theu on hand in the front of said storehouse to the
highest bidder at public outcry for cash. Pendin g said sale said Paul Waples
shall take exclusive possession of all the aforesaid properly in person or by
his agents or employes, and the merchandise he shall have the right to sell in
due course of business for cash only, it appearing to me that such sales would
operate to the benefit of all concerned. The sums of money realized from the
sales of aforesaid property, or any portion thereof, whether at public sale or
private sale in due course of business pending the public sale, and all such
a8 may be realized at public sale, shall be appropriated as follows: First.
Towards the payment of the reasonable expenses of executing this trust, in-
cluding reaspnable compensation to such agents and servants as it may be
necessary for said Paul Waples to employ, and reasonable compensation for
his own services, not exceeding $75.00 per month and board; but it is. dis-
tinetly understood that whatever attention I give to the property herein con-
veyed, or whiatever assistance I may render the said Paul Waples, shall be
voluntary on. my part, and for which I am to receive nothing. Second. To
the payment of the claim of said Leeper Hardware Co. , Waples, Platter & Co.,
Lingo, Waples & Co., Waterman, Star & Co., Burton, Lingo & Co., John R.
Carr estate in full, including interest. If not enough for that purpose, the
same shall be prorated between them. Zhird. To the payment of the cred-
itors named in Schedule Ain full. If not enough for that purpose, the balance
shall be prorated between them. Fourth. To the payment of creditors named
in Schedule B in full; and, if not enough for that purpose, the balance shall
be prorated between them. Fifth, The balance, if any, shall be paid to me.
‘Witness my hand this the nineteenth day of January, 1891.

[Signed] “JoaN MarLcoLM.”

On the ‘day the instrument was executed, Waples, the trustee, took
actual and exclusive possession of the personal property therein described,
which he retained until the same was taken from him in the manner
now to be stated. Two days after the execution of this instrument and
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the delivery of the property to thie trustee, the plaintiff in error, Rain-
water-Boogher Hat Company, brought suit by attachment'in the United
" States eourt in the Indisn Territory against John Maleolm, the grantor
in.said instrument, for $295.75, and caused the marshal to levy the
writ of attachment on the personal property so convéyed by Malcolm to
Waplés. - The latter intervened in the suit, and claimed the property as
trtstee 'under said instrument. The trial court held that the instrument
on its faee was a deed of trust in the nature of a mortgage, and so in-
struoted the jury.

_'The, court, at the request of the plamt1ﬂ' in error, instructed the jury—

“That where an insolvenf debtor executes one or more instruments, by
whatsoever name or form, with the intent that they shall operate as a security
to-hi§ ereditor or creditors, thus giving time to enable Lim to raise funds to
meet his debts, then such instrument or instruments constitute a mortgage;
but if the debtor executes one or more instriments, by whatsoever name or
form, with the intention, expressed or implied, that the same shall operate as
an ab’solute conveyance of the property to the grantee, to enable him to raise
a fund'to pay the debts of the grantor, then such instrument or instruments
constitute an assignment. The test is this: If the debtor retains title to his
property, and the same is delivered actually or conditionally to the grantee
mierely as a security for his debt pending a day to be fixed by the instrument,
within which time the debtor may pay the debt and regain his property, then
the instrument or instruments constitute a mortgage; but if the debtor trans.
fers possession to the grantee with power to convert the property forthwith
into cash to pay debts, then the instrument is an assignment, although the
debtor may have reserved in the instrument the right to pay off the debts, and
regain his property, before a final sale thereof.”

The court gave other instructions, and among thern the following:

“The court instructs the jury the form of an instrument, or the name
given to it by the parties, is not conclusive of the character of the instru-
wment. A deed absolitte in form may be conditional and defeasable in fact,
while an. instroment with formed defeasance may be intended to be and
may operate as an absolute conveyance; the intention of the parties as gath-
ered from the instrument, and all the facts and circumstances surrounding its
execution, determines its character. 'The court instructs the jury that where
an insolvent debtor recognizes the fact that he can no longer go on in busi-
ness, and determines to yield the duminion-of his entire estate, and in execu-
tion of that purpose, or with the intent to evade the statutes, transters all or
substantially all of his property to a trustee for the benefit of his creditors,
with the intent to part with the title as well as the control of such property,
then shich instrument or instruments by which such transfer is made will' be
held to operate as an assignment. The court instructs you that you are the
sole judges of the evidence and its effect, and it is for you to say from all the
evidence in this cause whether or not the instruments read in evidence were
intended to operate as an assignment or mortgage; and in determining this
you will take into consideration whether or not the grantor conveyed all or a
greater portion of his property to the grantee; whether or not the debtor in-
cluded all of his creditors in said instrument; whether the debts thereby se-
cured, or a material portion thereof, had matured; whether the defeasance in
the instrument was bona fide, or whether it was a mere device to cover his
real intention, together with ail the other facts and circumstances connected
with the transactions; and frowm all these facts and circumstances you will,
under the law given you by the court, determine by your verdict whether or
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not the instrument read in eyidence was intended to operate as amortgage or
as an assignment.”

There was a verdict and judgment for the mtervener, and a verdict
und judgment for the defendant Malcolm on the issue on the attach-
ment, and the plaintiff sued out this writ of error.

W. T. Huichings and L. P. Sandels, (Sandels & Hill, on the brief,) fo:
plaintiff in error.

G. Q. Randell, for defendant in error Malcolm,

A. G. Moseley, for defendant in error Waples.

Before CALDWELL and SaNBorN, Circuit Judges, and SHiras, District
Judge. '

CavpweLy, Circuit Judge, (after stating the facis,) The case presents
but a single question: Is this instrument a deed of trust in the nature
of a mortgage or a deed of assignment for the benefit of creditors? If
the former, it is valid; if the latter, it is void for noncompliance with
the requirements of the statute in force in the Indian Territory regulating
assignments for the benefit of creditors. The statute in question is an
Arkansas statute put in force in the Indian Territory by the act of con-
gress of May 2,1890, (26 St. pp. 81, 94, ¢, 182, § 31,) and the decisions
of the supreme court of that state construing the statute, and determin-
ing when an instrument is a deed of assignment and when a mortgage,
are followed by this court in cases coming~from that territory. Sanger
" v. Flow,4 U. 8. App. 82, 1 C. C. A. 56, 48 Fed. Rep. 1562; Appolos v.
Brady, 4U. 8. App 209 1C. C. A. 299 49 Fed. Rep. 401.

Construed in the light of the decisions of the supreme court of Arkan-
gas, this instrument on its face is a deed of trust in the nature of a mort-
gage,—the legal equivalent of a mortgage with a power of sale,—and not
a deed of assignment for the benefit of ¢creditors. Richmond v. Mississi
Mills, 52 Ark. 30, 11 S. W. Rep. 960; State v. Dupuy, 52 Ark. 48, 11
8. W Rep. 964; Robson v. Tomlinson, 54 Ark. 229,15 8. W. Rep. 456
Penzel Co. v. Jett 54 Ark. 428,16 S. W. Rep 120. Rev1ewmg these
decisions, Judge SHIRAS, in delivering the opinion of this court in Appo-
_ los v. Brady, 4.U. 8. App. 209, 1 C. C. A. 299, 49 Fed. Rep. 403, said:

%These cases declare the test to be, has the party made an absolute ap-
propriation of property as a means for raising a fund to pay debts, with-
out reserving to himself in good faith an equity of redemption in the prop-
erty conveyed?”

There is in this deed whatthe learned counsel for plaintiff in error not
inaptly characterizes as “an apparently iron-clad defeasance.” There is
nothing on the face of the deed to warrant the court in declaring this
defeasance clause a nullity, or from which the court can say it was not
inserted in the instrument in good faith. Whether the mortgagor enter-

"tained an honest hope or expectation of redeeming the property, or
whether the defeasance clause was inserted as & mere device to evade the
statute on the subject of assignments for the benefit of creditors, was a
question of fact for the jury. For the purpose of showing that it was a
mere device to'avoid the statute on the subject of asslgnments, the plaln-
' v.51F.00.11—47 :
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{1 in error called:the malker of the itistrument as'a witness, and heteés
tified that he desired and expected to pay the mortgage debt and re~
debn the property: inside of the 60°days. ' That he did.not do so cannot
affuct'the valldlty of the deed. .- A'sufficient explanation of his failure to
da so, if any is necessary, is fotind in the attachments sued out by the
plaintiff in error and 'otliers two.days after the execution of the mortgage.
Attachments against merchants commonly upset their business plansand
destroy their commercial credit. :But, as we have said, the question of
good faith was one for the jury, and it was submitted to them' under in-
structions certdinly ds.favorable to'the plaintiff in. error as it had any
right to ask. The deed is not obnoxious to the.statute of frauds. . .

The objection that it was not duly acknowledged if well founded in
fact, has rio force. becatisa the trustee took actual possession of the mort-
gaged property upon thé eéxecution of the deed, and continued in -pos-
sesslon"unthl it wag'takeh from him-under the attachment Actual pos-
session of - mortgaged dhattels by the mortgagee, before the rights of third
parties have intstvened, dispenses:with the necessity of acknowledging
the mortgage. - Wood v.- Wezmar, 104 -U. S. 786; Hauselt v. Harrison, 105
U 8.7401, 405; Cameron v. Marvin, 26 Kan.’ 612 Greeley v. Reading,
74 Mo. 809. The Judgment of the tna.l court is aﬂirmed.

L Loty

[
g :

‘ Cmcmm'n, 8.& C ‘R. Co. v. BENsLn!.
(cnwu Com q}' Appeau, Sia:ch Gi'rcuit. Sepuetnber 1 M)
' Nm 28.

L o .
l. com'mcrH A'IION—BREAOH or .CONDITIONS. :
1t being’ ﬁ%ﬂ" ‘to purchase a certain, slt}: for a boaM of trade buflding In Chi
e ‘cago, subsorl ons.1or that purpossé wére sought from’ the owners of neighboring
, property ?n t.,ha theory that the value thereof would be largely increased by the
erect.mp o such s bullding. Deféndarits agreed to pay a certain sum in considera-
. tion of ‘thé] proposal to: sell the site, ahd. of'the probable increase in value of the
N ‘nei hboring .estatos, “and the further cousideration that the said board of trade.
. 'shall erect and comgvl:t.e sald proposed bullding and cccupy the same for its regu-
i+ ’lar sessions within two years from January 1, 1881.". Held, that the latter condi-
.;1. tion went; tp the whole promise, and on g breach, t.hereof no suit could be maintained
" on'the contract. '
% SAME—QUANTUM MERUIT.
¢ :r, Defendant was ot liable under the ¢ommon counts on a guantum meruit, for the
) ben:rilt ::clzrmng to it was incidental aly, and its lmbiht.y was determined by the
™ sontrac one.’

#f In Error' to the Uircuit Coun of the Umted States for the Northern

District of Ohioi - s

i Agtion by Jolin R Bensley agamst the Cmcmna.tl, Sandusky & Cleve-

laiid- Railrodd Company; : Verdwt and Judgment for plamt.xﬂ‘ Defend-

snt- brings error. Reversed. .

& Statemant' by Browx, Oxrcuit J ustme.
~:'This was #n action to recover the 'amount of'a certain: su'bscnption

made by the defendant railroad company towards the:puxchase of a lo§

i



