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By the settlement between the parties, Bennett was to pay the amount
due the Stock Exchange Bank of Kansas as a personal indebtedness of
Bennett’s; $15,000 has been paid by consent of all parties. out of the
fund in court to the bank, and $3,000 is the balance claimed. This, of
course, comes out of Bennett’s share of what is left of this fund in court,
if any is left. I have not been advised, and the proof does mnot show,
how much of the various amounts which have been, by agreement of
parties, drawn out from time to time was in ‘payment of individual in-
debtedness of Bennett, further than this $15,000 to the bank. If, how-
ever, there is enough money left, upon the basis of the respective inter-
ests of ‘Bennett and Dunman in the judgment, to pay either of these
claims, they should be paid in the following order, after deducting
from the undivided money the amount allowed to McCoy, Pope & Mec-
Coy, $1,600: If anything is left belonging to Bennett, if he still has
any share in the judgment, then the indebtedness of the bank should
be paid out of Bennett’s share of the judgment. If Bennett’s interest
in the judgment as fixed by the settlement is exhausted, then it must
be deducted from the undivided fund, because it was a partnership
debt, as between the bank and the firm. If anything is left after that
payment, then the indebtedness to Gregory, Cooley & Co., and, after
that, anything that is due to Blair and Garvin, in the order named,
as the assigriees of Bennett’s interests should be paid in the order of
their date. The proportions of the parties should be observed, as the
fund is depleéted by these payments, charging to each whatever was
his'individual indebtedness. The proof shows that Dunman has re-
ceived-$38,864.70,~—that is, payments have been made as. of his indi-
vidual indebtedness out of the fund in court to that amount; the items
being:to Peak, administrator, $28,864.70; and to Harrison, $10,000.
From this data, and from what I have said, counsel will be able, I
think, without reference to a master, to compute the amount now due
Dunman, and the amount which should be paid to him from the fund
in court, and the amount, if any, due to Bennett, and which should
be paid, in the order of priority—First, to the bank; second, to Gregory,
Cooley & Co.; third, to Blair; and, fourth, to Garvin.

' MEMORANDA.

On. reading the foregoing opinion on the 8th of June inst., in the
presence of all the counsel in the case a motion was made in behalf of
Gregory, Cooley & Co., John A. Blair, the Cherokee Strip Live Stock
Association, and Samuel J. Garvin, for leave to amend their respective
pleadings so as more specifically to state the mistakes on which they re-
lied as their grounds for setting aside the settlement made between Mil-
ton H. Bennett and Robert L. Dunman, on the 16th of December, 1886,
by which the respective interests of Bennett and Dunman in the fund in
court were settled and agreed npon. While it is undoubtedly within the
discretion of a court of equity to allow amendments of the pleadings at
any stage of the case before the entry of a final decree, I am satisfied that
this discretion should not be exercised in this case for the following rea-



702 FEDERAL: REPORTER , vol. 51.

gons:  Firdd, The point that the alégations of mistakies inithe settlement
between: Bénnett and. Dunman were! not sufficiently. specific: was urged
by the counsélfor Duriman,and Harrison, his assignee, ddd authorities
cited inh support:of the position at'theihearing of thedase in April last,
and yetno:request for leave to-amend iwas made atothat time or after-
wards, uatil the announcement of the final: decision. of the court upon
the'merits' of: the case.: Second...I was of opinion that the point of want
of ‘particularity in the allegations.of mistakes should have been taken at
an earlier stage in theicdse, and that the objection of want of particulars
came 106 late at the hearing, when all the testimony had-been taken.
Entertaining this view of the objections; I looked fully into the proofs
in the record upon the allegations of fraud and mistake in the settlement,
and came to the conelusion .that noisuch fraud or misteke is shown-in
the case as justified the court in setting aside the settlement; and order-
ing a new adcounting between the parties; the reason for:this conclusion
being :given:in the original opinion: . Third. To allow amendments at
this stage of :the case, when it is ready for final decree, might make it
necessaty to allow amendments on .the part of Dunman and Harrison,
and thus prolong a'litigation which hds diready been expensive.and ex-
hausting in its delays toieven the successful party. :As I have already
said, I have no doubt, ftom the fragmentary data now available, perhaps
astrong prima ;facie showing of several mistakes against Bennett in the
settlement ‘might be made. But it is:equally evident to ine that.much
of the data acted upea by the parties in .making the settlement is now
unavailable, and that to rehash the-arguments pro and con would: be a
waste of time for counsel and court. : An order will be entered overrul-
ing the motion, to.which counsel can save an exception if they wish, and
the clerk is.directed to note such excéption at the foot of the order. .

N

34"1‘5‘1‘0‘1« v. SEARON ¢ al.’

(Cireuit Court, N. D. California. July 11, 1893.)

BQUITY—ANCILLARY JURISDIOTION—SETTING ASIDE FORMER 'DECREE FoR FRAUD,
- In a suit peudin% in a United States circuit court a compromise was effected, in
pursuance of whic defendant paid plaintiff a certain sum, and a final decree was
- etitered by'stipulation dismissing plaintiff’s bill, Defendant subsequently executed
.+ @ trust deed of all his property to N. and 8. for the use and benefit of his heirs, and
“‘thereafter died; after twhich plaintiff filed a bill ju the same coufrt against N, and
-7t 8.4 to have the. stipulation dand decree of dismissal set aside for fraud. - Held that,
.+ it being alleﬁgd in the bill that all the parties to the suit, were citizens of the state,
“the court had no jurisdiction, as defendants pot having beén parties to the former
.+*.guit, and mot beéing the personal representatives of the former defendant,.and the
il groper,t;y which was the subject of the former contest not heing any longer subject
' 'to the order of the court, the bill was an original orie, not dependent tpon or ancil-

+7 lary to'the original suiti and a state court of equity could give full relief.

. In Equity. Actionby Lizie F, Ralston against F. W. Sharon and F.
G. Newlands, trustees, etc. Judgment for defendants,.. =~ ... .
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Nougues & Notgues, for complainant. - ’

Wdlmm F Hemn, (James M Allen and H. L. Gear, of counsel B for de-
fendants.

HAWLFY Dlstnct J udge This is a bill in iequity brought against the
defendants, ag trustees of the property of the estate of William Sharon,
deceased; in trust for the benefit of his heirs. = The bill covers 983 pages
of typewritten matter. The complainant is the widow, and sole legatee
and devisee; of W. C, Ralston, deceased. The complainant and defend-
ants are alleged to be citizens of the state of California. The defendants
demur to the bill upon three distinct grounds: - (1) That the court has
no jurisdiétion of the subjeet-matter of thesuit; (2) that the facts stated
in the bill-do not Justify any relief against the defendants, (3) that the
plaintiff’s demand is barred by her laches.

The facts get forth in the bill, in so far as is pecessary t6 an under-
standing of the questlons raiged by the first ground of the demurrer, may
be summarizedin a general way, in a. comparatively brief manner. It
appears that ‘on ‘the 27th of August, 1875, W. C. Ralston made, ex-
ecuted, and delivered to William Sharon & deed of all his property, in
trust to colIect and receive the rents, issues, and proﬁts thereof, and to
sell. and dispose of the same upon such terms and conditions &as he might
deem best, and that the proceeds arising therefrom should be applied to
such uses: and purposes as the said William Sharon might deem to be
best for the joint and several interests of said William Sharon and 'W.
C. Ralston; that on the same day, after the execution of this trust deed,
the said W C. Ralston died; that thereupon the said William Sharon
entered into the possession of all the real estate and perscnal property of
W. C. Ralston, deceased; that the will of W. C. Ralston was regularly
probated; -that J. D. Fry and A, J. Ralston were named as executors
under the will, and qualified as such; that they allowed William Sharon
10 retain control of, and remain in the possession of, all the property,
real angd. personal, of the estate of W. C. Ralston; that ‘during the re-
maining . portion of the year 1875, and a portion of the year 1876,
the said William Sharon was engaged in selling and disposing of, and
otherwise dealing with, the property which was conveyed to him by W.
C. Ralston, and. set.thng said Ralston’s liabilities; that complainant, at
divers times in the year 1876, without any consideration, at the requést
of William Sharon, made, e_xecuted and delivered to him certain deeds
of the property of the estate of her deceased husband; that in January,
1876, at the request and upon the advice of William.Sharon, she exe-
cuted and delivered a general power of attorney to A. J. Ralstonand W.
H. L. Barnes, authorizing them to act for her in all matters pertaining
to the estate of he¢r husband; that in Septémber, 1876, William Sharon
represented to her that the liabilities of her husband were greatly in ex-
cess of the value of his property; that it was very doubtful if it would
ever increase in value; that he would lose at least $2,000,000 by reason
of his efforts to pay the debts of her husband; that he presented to her
a'written ‘statement of all the assets and liabilities of the estate; that he
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Jrepresented that he was without any ready money, but that he would be
willing to.give hér his notes for $50,000 if she would, execute and deliver
to him a full release and discharge of all claims, legal and equitable,
and an approval of his action in relation to the property received by him
from her husband’s estate; that he would take the property for the debts
the estate owed him; that, unless she accepted .this. offer, she would
never realize anything from the estate; that her executors and attorneys
in fact advised her to accept the offer; that they represented to her that
they had examined the statement prepared by William Sharon, and also
examined hig books and papers, and that Sharon had lost large sums of
money in the gettlement of her husband’s liabilities; that, relying upon
the truth of all these representations, she, on the 26th day of October,
1876, executed an instrument of release and approval, which reads as
follows:

“Whereas, William Sharon received from the late Willlam C. Ralston, de-
ceased, in his lifetime, and on the 27th day of August, one thousand eight
hundred and seventy-five, an instrument in writing bearing-date that day,
wherein the said William C. Ralston gave, granted, conveyed, and transferred
unto the said William Sharon, his heirs and assigns, all and singular his prop-
erty, both real and personal, and wheresoover situated, in trust to collect and
receive the rents, increase, and profits thereof, and every part thereof, and to
apply the same and the proceeds of all said property to such uses and pur-
poses assaid Sharon might deem best for their joint and several interests;
and whereas, said William C. Ralston, deceased, left a last will and :testa-
ment, which was duly admitted to probate in the probate court of the city
and county of San Francisco, state of California, on the 23d day of Novem-
ber, one thousand eight hundred and seventy-five, and on the same day let-
ters testamentary were issued to J. D. Fry and A. J. Ralston; and whereas,
Lizzie F. Ralston, the widow of said William C. Ralston, deceased, is the sole
legatee named in said last will and testament; and whereas, pursuant to the
eonsent and acquiescence of said Lizzie. F'. Ralston; and. said J. D. Fry and
A. J. Ralston, executors of said last will and testament, acting by and under her
request and direction, the said William Sharon has proceeded to exeoute.the
powers conferred upon him in and by said instrument first hereinabove
mentioned, and has paid and compromised the debts and liabilities of said de-
ceased and of said estate, and has disposed of most of the said property so con-
veyed to him, and his:doings, dealings, and transactions in respéct to the
same have been all and singular known to, and approved, ratified, and con-~
firmed by, the said Lizzie F. Ralston personally, as well as by her attorneysin
fact, A. J. Ralston and W. H. L. Barnes; and whereas, said William Sharon
is willing and has offered ‘to take the property and assets of said estate re-
maining unsold or undlsposed of by him in satisfaction of his claims and de-
mands against said Ralston in his lifetime, or against his estate since his
death, and, further, is willing and has offered to pay the said Lizzie F. Ral-
stén, his widow and sole legatee under the said last will and testament,.the
sum-of fifty thousand dollars, in gold coin, in consideration of her ratifica-
tion and approval, a8 aforesaid, of his doings, dealings, and transactions in
the matter of said conveyance, and with the property referred to therein, all
of ‘which is accepted ahd agreed to by the said Lizzie F'. Ralston, and her said
attorneys in fact, after: full and complete knowledge and opportunity of
knowledge concerning the facts in the case:

“Now, this indenture witnesseth that the said Lizzie F. Ralston, individu-
ally and by her attorneys in fact, A. J. Ralston and W. H. L. Barnes, in
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consideration of the sum of fifty thousand dollars ($50,000) gold coin of the
Unifed States, secured to be paid her by the promissory note or notes of said
Sharon .of even date herewith, and bearing interest until paid at the rate of
seven (7) per cent. per annum, payable monthly, receipt whereot is hereby
acknowledged, does hereby ratify, confirm, and approve all that William
Sharon has done, or caused to be done, under said conveyance and assign-
ment first hereinabove mentioned, and does hereby give, grant, and convey
to the said William Sharon all her right, title, and interest, be the same more
or less, and however arising, in and to the estate and property conveyed to
said Sharon by said conveyance and assignment first hereinabove mentioned,
or which but for said conveyance and assignment, or in any event, might
have been the property of her deceased husband’s estate, and devised and be-
queathed to her by his will, and subject to administration by his executors
aforesaid. It being the intent of this instrument to ratify and confirm, on
the part of said Lizzie F'. Ralston, the said conveyance and assignment of her
husband to said Sharon, to approve and accept all that has been done or caused
to be done by said Sharon under it, and to release and convey to said Sharon
all her interest in the estate of her deceased husband, of whatever name or
nature the same may be, and wheresoever situated, to the end that said mat-
ters may be finally closed and settled; and this shall be a full release and dis-
charge of said Sharon from any and every claim of her, the said Lizzie F.
Ralston, legal or equitable, arising out of or connected with the matters
hereinabove referred to or intended so to be. In witness whereof, the said
Lizzie F. Ralston, personally, and the said A. J. Ralston and William H. L.
Barnes, her attorneys in fact, have hereunto set their hands and seals this
twenty-sixth day of October, A. D. one thousand eight hundred and seventy-six.

“Lizzie F. RALsTON. [Seal.]

“Lrzzie F. RALSTON,
“By W. H. L. BARNES, her Attorney in Fact. [Seal.]
“Lazzie F. RALSTON,
“By A. J. RALsTON, her Attorney in Fact. [Seal.]
“Signed, sealed, and delivered in the presence of J. MASON,
“[Duly acknowledged.]”

*On the 7th day of October, 1880, this complainant commenced an
action in the superior court of the city and county of San Francisco,
state of California, against William Sharon for an accounting of the estate
of her husband, to set aside the written instrument ratifying and ap-
proving the acts of said Sharon, and releasing her interests in her hus-
band’s estate, ete.; that A. D. Sharon was made a party defendant in
said action, upon the ground that he had, or claimed to have, an inter-
est in certain real estate involved in said suit. The bill in that action,
after setting forth in detail all the facts herein briefly referred to, alleged
the subsequent discovery by complainant of the absolute falsity of all of
said William Sharon’s representations; alleged that her husband’s estate
was of & much greater value; that his liabilities were much less than the
value of his property; that the statement of Sharon was false and fraud-
ulent in every particular; that it did not include all the property belong-
ing to the Ralston estate; that it magnified Ralston’s debts, and charged
him with liabilities that did not exist; that, instead of Ralston’s estate
being insolvent, it was worth several millions of dollars after the pay-
ment of all his just debts and liabilities. The bill set forth in detail,
and at great length, all the property which Ralston, at the time of his

v.51f.n0.11—45
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death, was interested in, and which afterwards came into the hands of
the said William Sharon under: ‘the deeds and instruments heretofore
méentioned, and specified with ‘great particularity of detail 'all the facts
and circumstances showirg the utler falsity of 'all the representations
made by Sharon. Said action was, upon the petition of William
Sharon, .on’ the 24th: of November; 1880, removed to this court upon
the ground that defendant William,Sharon was a citizen and- resident of
the'state of Nevada, and that complainant was 4 citizen and resident of
the state of Clifornia. ~On’the'28th of January, 1882, William Sharon
filed an answer to the bill,"; "The complainant filed ‘exceptions thereto,
and,, pending, the hearing of said exceptions, the following stipulation
was filed inithe cause: R T ‘ » S

| 4T itlo of gourt and cause.] "

..4In this case it is hereby slipulated that the exceptions hergtofore filed by
the plaintiff to the answer of the defendant William Sharon may be, and the
same 8 beregby, withdrawn; that, the piaintiff” hereby declining to make
replication, to the answer of the defendant William Sharon, or to the answer
of: the defendant ;Alexander D. Sharon, the defendant William Sharon may
either move for judgment upon the apswer taken pro confesso, for want of
replication, or proceed to hearing upen,this proof, as he may be advised.
The,defendant Alexander D. Sharon mayeither move for judgment upon the
answer taken pro confesso, for want of replication, or progeed. to a hearing
upon. his proof, as he may be advised. ' Any judgments rendered in this action
shall be final, the plaintiff hereby waiving all right of reviewing or appealing
from the'same in any mpnner.  Any judgments in favor of the defendants to
be without costs as aguinst the plaintitf, S

: o “Lizzie F. RALSTON, Plaintiff.

C Co e e “JosEPH . M. NoUGUES, Atty. for PI'V'fL.

“Witness to signature of Lizzie F. Ralston: J. D. Fry.” :

The stipulation was the result of a compromise by which complain-
ant received from. William Sharon :$250,000. - Therealter, on the 12th
of October, 1882, a. final decree, in pursuance -of this stipulation, was
entered . dismissing the bill, without, costs to complainant. The bill in
the present action was filed in thig court Qctober 11, 1887.. It prays
that the stipulation for the decree and the decree of dismissal be set
agide: and declared fraudulent and void; that an account may be taken
of all the real and personal estate: of ‘' W. :C. Ralston under the deed of
trust of date August 27, 1875; that,an,account of all the copartnership
transaclions between: William-Sharon and W. C. Ralston be taken, ete.
The. bill alleges that William Sharon.died. November 15, 1885, leaving
no estate out of which complainant. could satisfy, her claim, and alleges
that,. prior to his death, to wit, on .the 4th of November, 1885, the said
William Sharon executed 'and delivered to the defendants-in this action,
F. G. Newlands and [, W. Sharon, a deed. in trust .as trustees, of “all
the property, whether real, personal,or mixed, of whatsoever nature, in
the states.of California, Nevada, Ohio, Missouri, Illinois, the District of
Columbia,; and wheresoever else situate, now owned by the said William
Sharon, or to which he may be entitled,” in trust for the use and benefit
of the heirs of said William Sharon, . The deed of trust is set out at length
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in-the bill. The bill furthet a'lleges that the deferidants, . W. ‘SHaron
and F. G. Newlands, accepted and hold the office of trustees of the estate
of said William Sharon that. under and by virtue of said trust deed
“gaid William Sharon transferred to and said defendants received pos-
session of all the estate of said William C. Ralston, real, personai, or
mixed,” of whatever nature and wherever situate, “whlch was transferred
to said William Sharon by said'W. C. Ralston, and which said William
Sharon received as trustee of the estate of William C. Ralston, under the
deed of trust executed on the 27th day of August, 1875;” that “the sum
of money and the value of the property involved in thls action is of
the value of five millions of dollars and over.”

Upon the facts stated in the bill, has this court any jurisdiction? Ts
the suit an original independent bill in equity, or is it dependent upon,
or ancillary to, the orlgmaJ suit brought by Mrs. Ralston against Wil-
liam Sharon? A bill in equity constitutes an original and independ-
ent proceeding when it calls for the investigation of a new case, arising
upon new facts, although it may have relation to the validity of an ex-
isting judgment or decree, and of the complainant’s rights to claim any
benefit by reason thereof, or to be relieved therefrom, as the case may
be. In such cases it is. now well settled that courts of equity have the
unquestioned power to give. relief against judgments or. decrees which
were obtained by frand, notwithstanding the fact that the suit, as insti-
tuted, has relation to frauds alleged to have been committed in a former
suit in courts of another jurisdiction, state or national. Dobson v.
Pearce, 12 N. Y. 165; Pearce v. Olney, 20 Conn. 544; Doughty v.
Doughty, 27 N. J. Eq. 318; Dringer v. Raslway, 42 N. J. Eq. 573, 8 Atl.
Rep. 811; Yeatman v. Bradford, 44 Fed. Rep. 537; Daniels v. Benedict, 50
Fed. Rep. 353; Sahlgard v, Kennedy, 1 McCrary, 293, 2 Fed. Rep. 295;
Gaines v. Fuentes, 92 U, 8. 10; Barrow v. Hunion, 99 U. 8. 80; John-
son v. Waters, 111 U. 8. 667, 4 Sup. Ct. Rep. 619; Arrowsmith v. Glea-
son, 129 U. 8. 99, 9 Sup. Ct. Rep. 237; Marshall v. Holmes, 141 U. 8.
597, 12 Sup. Ct. Rep. 62.

A state court of equity, having jurisdiction of the parties and of the
subject-matter of the suit, could make any decree in the premises that
the facts would warrant, and that equity would sanction, and could
grant just as much relief as this court could; and such actions, having
relation to former judgments and decrees in a state court, can be main-
tained in the circuitl courts of the United States if the parties to the ac-
tion are citizens of different states. In such cases, as was said by the
supreme court in Joknson v. Waters, 111 U. 8. 667, 4 Sup. Ct. Rep. 619:

“The court does not act as a court of review, nor does it inquire into any
irregularities or errors of proceeding in another court, but it will serutinize
the conduct of the parties, and, if it finds that they have been guiity of fraud
in obtaining a judgment or decree, it will deprive them of the benefit of it,
and of any inequitable advantage which they have derived under it.”

In Arrowsmith v. Gleason, 129 U. 8. 98-101, 9 Sup. Ct. 287, this
question of jurisdiction is elaborately discussed and very clearly stated.
The court, among other things, said:
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“While there are general expressions.in some cases apparently asserting a
contrary doctriné, the later decisions of this court show that the proper cir-
cuit court of the United States may, without controlling, supervising, or an-
nulling the proceedings of state courts, give such relief, in a case like the one
before us, as ts consistent with the principles of equity. As said in Barrow
v. Hunton, 99:U. S. 80, 85, the character of the case *is always open to ex-
amination,: for the purpose of determining whether, ratione materie, the
courts of the United States are incompetent to take jurisdiction thereof.
State rules on the subject cannot deprive them of it.” 'This whole subject was
fully considetred in Johnson v. Waters, 111 U. S. 640, 667, 4 Sup. Ct. Rep.
619. That was an original suit in thecircuit court of the United States for
the district of Louisiana. It was brought by a citizen of Kentucky against
citizens of Louisiana. Its main object was to set aside, as fraudulent and
void, certain sales made by a. testamentary executor under the orders of a
probate court in the latter state, It was contended that the plaintiff was con-
cluded by the progeedings in the probate court, which was alleged to have ex-
clusive jurisdiction of the subject~matter, and that its decision was conclu-
sive against the world, espeécially against the plaintiff, a party to the proceed-
ings. ~This eourt, while conceding that the administration of the estate there
in question properly belonged to.the probate court, and that, in a general
sense, the deeisions of that court were conclusive and binding, especially upon
parties, said: ¢ But this is not universally true, The most solemn transac-
tions and ]udgments may, at the instance of the parties, be set aside or rendered
inoperativé for fraud. 'The fact of being a party does not estop a person from
obtaining in a court of ‘equity relief against fraud. It is generally parties
that are the victims of fraud. - The court of chancery is always open to hear
complaints against it, whether commltbed in pais or in or by means of judi-
cial proceedings.’ ” _ ,

- After a further quotation from Johnson v. Waters and other cases, and
cltmor numerous authoritles, the court said: -

-“These prlnclples control the present case, which, although mvolving rights
arlsmg under judicial procéedings in another]urlsdlctlon, is an original, inde-
pendent suit for equitable relief between the parties; such relief being grounded
upon a new state of facts, disclosing not only imposition upon a court of jus-
tice in procuring from it authority to sell an infant’s lands when there was
no necessity therefor, but actual fraud in the exercise, from time to time, of
the authority so obtained., As this case is within the equity jurisdiction of
the circuit court, as defined by the constitution and laws of the United States,
that court may, by its decree, lay hold of the parties, and compel them to do
what, according to the principles of équity, they ought to do, thereby securing
and establishing the rights of which the pldmtlﬂ is alleged to have been de-
prived by fraud and collusion.”

In Marshall v. Holmes, 141 T. S. 596, 12 Sup. Ct. Rep. 62, which was
a case where the plamtlﬁ' in error, Mrs. Marshall a citizen of the state of
New York, filed a petition for injunction in the state district court of Loui-
giana, representmg that David Mayer, one of the defendants in error, had
obtained in that court judgments against her on false testimony and
forged -documents, and that equity and good conscience required that
they be annulled and avoided for reasons set forth in her petition, the
question of jurisdictien was presented upon a petition for the removal
of the cauge. to the circuit court upon- the ground of the diverse. citizen-
ship of the parties. The court, after reviewing former cases, said;,
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“These authorities would seem to place upon question the jurisdiction of
the eircuit court to take cognizance of the present suit, which is none the less
an original, independent suit because it relates to judgments obtained in the
court of another jurisdiction. While it cannot require the state court itself
to set aside or vacate the judgments in question, it may, as between the par-
ties before it, if the facts justify such relief, adjudge that Mayer shall not en-
joy the inequitable advantage obtained by his judgments. A decree to that
effect would operate directly upon him, and would not contravene that pro~
vision of the statute prohibiting a eourt of the United States from granting
a writ of injunction to stay proceedings in a state court. It would simply
take from him the benefit of judgments obtained by fraud.” o

Applying these principles to this case, does it not necessarily follow
that, if the bill is to be treated as an original independent bill, this
court has no more power or authority over the decree in the former suit
than any other court of equity would have? As the state courts could
grant all the relief which this court could with reference to the parties
to this bill, without any conflict as to the authority of this court over
the original suit between other parties, is it not apparent that this court
has no jurisdiction? If the jurisdiction of this court upon the bill can
be maintained at all, it must be upon the ground that it is dependent
upon or ancillary to the original bill in the former suit. The question
as to what facts are necessary to constitute ancillary jurisdiction in the
national courts has been frequently discussed. Dunn v. Clarke, 8 Pet.
1; Clarke v. Mathewson, 12 Pet. 164; Freeman v. Howe, 24 How. 450;
Minnesota, Co. v. St. Paul Co., 2 Wall. 633; Railroad Cos. v. Chamberlain,
6 Wall. 748; Jones v. Andrews, 10 Wall. 327; Christmas v. Russell, 14
Wall. 81; Barrow v. Hunton, 99 U. 8. 82; Krippendorf v. Hyde, 110 U
8. 284, 4 Sup. Ct. Rep. 27; Pacific R. R. v. Missouri Pac. Ry. Co.,
111 U. 8. 521, 4 Sup. Ct. Rep. 583; O’Brien Co. v. Brown, 1 Dill, 588;
Dunlap v. Stetson, 4 Mason, 360; Conwell v. Valley Canal Co.,4 Biss. 200;
Barth v. Makeever, 1d. 212; Osborn v. Railroad Co., 2 Flip. 506; Bowen
v. Christian, 16 Fed. Rep. 730; Wagon Co. v. Snavely, 34 Fed. Rep. 828;
Yeatman v. Bradford, 44 Fed. Rep. 536. B

From the principles announced in these anthorities, the ancillary ju-
risdiction of the court can only be maintained where the parties to a for-
mer suit are before the court, or the facts are such as to make the case
a continuation of the former suit, or where the court is called upon to
enforce or vacate its judgment or decree, or set aside its process, or to
give relief with reference to property in its possession or under its control,
or to bring in outside parties having an interest in the litigation, or
where the property involved is in the custody of the court or its officers,
and the rights of parties thereto could not be determined in any other
court without a conflict of jurisdiction ‘between the courts. The form
of the proceeding must, in every case, be determined by the particular
facts alleged in the bili.

In Minnesota Co. v. St. Paul Co., 2 Wall. 633, the court said:

“The question is not whether the proceeding is supplemental and ancillary,

or is independent and original, in the sense of the rules of equity pleading, but
whether it is supplemental and ancillary, or is to be considered entirely new
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and- original;iin the ‘sénse which this court has sanctionéd with refererice to
the lirie which divides the jurisdictivfy of the federal courts from that of the
state: courts; i No one, for instance, would- hesitate .to say that, according to
the English chancery practice, a bill to-enjoin a judgment at law is an orig-
inal bill, in:the chancery sense ofi tlie word. Yet this court has decided
many times that; when a-bill is filed in the circuit court to enjoin a judgment
of that court, it i3 not to be considered as an original bill, but as a continu-
ation of the proceeding at law; so much 8o that the court will proceed in the
injunction suit- without: actual service of subpena on.the defendant, and
though he be « titizen of another state, if he were a party to the judgment at
law. The case before us is analogous. An unjust advantage has been ob-
tained by one party over another by a perversion and abuse of the orders of
the court, and ‘the party injured comes now to the same court to have this
abuse corrected, und to carry into effect the real intention and decree of the
court, and that while the property which is the subject of contest is still
within the control of the court and subject to its order.”

‘That case, in its facts which supported the ancillary jurisdiction of
the court, i3 quite different from this case. (1) The parties defendant
here were not: partles to the former suit; (2) the property which is the
subject of contest is not still within the control of the court, and subject
to it order. The question whether a suit is in its nature separate and
independent, or whether it is a supplementary proceeding so far con-
nected with the original suit as to be an incident to it or a continuation
of it, was dlscussed and the distinction stated, in Barrow v. Hunton, 99
U. S 82:

“If the proceeding is merely tantamonnt to the common-law practice of
moving to set aside a Judgment for.irregularity or to a writ of error, or to a
bill' of review. or an appeal, it would-belong to the latter category, and the
United States: court could not properly entertain jurisdiction of the case.
Otherwise the circuit courts of the United States would become invested with
power to conirol the proceedings In the state courts, or would have appellate
jurisdiction-over them in all cases where the partirs are citizens of different
states. Soch a result would be tolally inadmissible. On the other hand, it
the proceedings are tantamount to a bill in equity to set aside a decree for
fraud in the obtaining thereof, then they conslitute an original and independ-
ent proceeding; and, according to the doctrine laid down in Gaines v. Fuenles,
92 U. 8. 10, the case might be within the cognizance of the federal courts.
The distinction between the two classes of cases may be somewhat nice, but
it may be affirmed to exist. In the one class there would be a mere revision
of errors and irregularities, or of the legality and correctness of the judg-
ments and decrees of the state courts; and in the other class the investigation
of a new case, arising upon pew facts, although having relation to the valid-
ity of an actual judgent or decree, or of the party's right to claim any ben-
efit by reason thereof,”

The distinction between the cases where the jurisdiction of the court
can be maintained and where it cannot is pointed out in Dunn v. Clarke,
supra. In that case the complainants filed a bill for an injunction to
epjoin a judgment recovered against them in an action of ejectment, and
for a decree for a conveyance of theland in controversy. The parties to
the bill were all citizens of the state of Ohio. The judgment in the
gjectment suit was obtained by one Grabam, a citizen of the state of
Virginia, who died after the rendition of the judgment; and Dunn, the
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defendant in the equity suit, held the land recovered in the former suit
in trust, under the will of Graham. Upon these facts the court said:

“No doubt is entertained by the court that jurisdiction of the case may be
sustained, so far as to stay execution on thie judgment at law against Dunn.
He is the representative of Graham; and, although he is a citizen of Ohio,
yet this fact, under the circumstances, will not deprive this court of an eq-
uitable control over the judgment. But beyond this the decree of this court
cannot extend. Of the action at law, the circuit court Had jurisdiction; and
no change in the residence or condition of the parties can take away a juris-
diction which has once attached. If Graham had lived, the circuit court
might have issued an injunction to his judgment at law, without a personal
service of process, except on his counsel, and, as Dunn is his representative.
the court may do the sume thing against him. The injunction bill is not con-
sidered an original bill between the same parties as at law; but if other par-
ties are made in the bill, and different interests involved, it must be consid-
ered, to that extent at least, an original bill, and the ]urlsdlctlon of the circuit
court must depend upon the citizenship of the parties.”

With reference to third parties the ancillary jurisdiction may be main-
tained-—
“In a cause over which a national court has acquired jurisdiction solely by
reasdn of the citizenship of the parties, if the rights and interests of third
persons should become complicated with the litigation, either as to the original
judgment, or any property in the custody of the court, or any abuse or mis-
application of its process; and if no state court has power to guard and de-
termine those rights and interests without a conflict of authority with the
national court, the latter court will, from the necessity of the case, and to
prevent a failure of justice, give such third persons a hearing, irrespective of
their citizenship, so far as to protect their rights and interests relating tosuch
judgment or property, and as to correct any abuse or misapplication of its
process, and no further.” Conwell v. Valley Canel Co., supra.

In Osborn v. Radroad Co., supra, it is held that a party having an in-
terest, though not a party to the suit, may intervene to assert his rights,
w1thout reference to the citizenship of the parties.

In Freemun v. Howe, Krippendof v. Hyde, and Pacific E. R. v. Mis-
souri Pac. Ry. Co., it is held that hills filed on the equity side of the
court to restrain or regulate judgments or suits at law in the same court,
to prevent injustice or an inequitable advantage under mesne or final
process, may be maintained, as ancillary and dependent, supplementary
merely to the original suit out of which it arises, without reference to
the citizenship of the parties; as, for instance, in cases when property
in the possession of a third person claiming title thereto is seized and
levied upon by the United States marshal on mesne process issued out
of the circuit court of the United States as the property of the defendant
in the suit, because such third person would have no remedy against the
officer, and hence he could seek redress in the court having custody of
the property, by ancillary proceedings. The facts alleged in complain-
ant’s bill do not, in my judgment, bring this case within any of the
grounds stated in the foregoing authorities, authorizing the ancillary
jurisdiction, unless it be that this court can, in this proceeding, set
aside the former decree.
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ii Is this suit of such a character as will authorize and empower this
" court, if the facts are proven as alleged in the bill, to vacate and set
agide the judgment, order, and decree in the former suit? In the former
suit this.court entered a judgment in personam in favor of William Sharon,
under and in pursuande of a stipulation between the parties to that suit.
William Sharon is dead.” The former suit has not been revived. Wil-
liam Sharon is notbefore the court. Complainant seeks to set aside the
decree upon the ground that William Sharon left no estate, and that the
property which he held in trust for her benefit has been conveyed to the
defendants in trust for the heirs of said William Sharon, But this prop-
erty cannot be acquired by complainant, nor can there be any account-
ing in regard thereto, unless the decree of this court in the former suit
is first set aside and annulled. If there is no personal representative of
the estate of William Sharon, it is difficult to see how the court has any
power in this action overthe former decree. The ancillary jurisdiction
of this court in this respect must certainly depend upon its power and
authority over the decree in the former suit. There was no appeal from
the judgment; no motion to set it aside or to modify it during the life-
time of William Sharon. There was no attempt to have the suit revived
after his death. The present action is not brought against his estate.
There is no personal representative of William Sharon before the court.
How then can this court, in this suit against the parties defendants, who
were not parties in the former suit and are not charged with any fraud
in procuring the compromise or the gtipulation upon which the judg-
ment was entered, make an order setting aside that judgment or decree?
It is contrary to every principle of equity jurisprudence for this or any
other court to set aside a judgment or decree upon the ground of fraud,
or any other cause, without having all the parties to such judgment or
decree before the court. In the vast multitude of authorities cited by
complainant’s counsel, no such case has been brought to the attention
of the court, and it is safe to say that no such case can be found in the
books.

~“In Harwood v. Railroad Co., 17 Wall. 80, there had been a foreclo-
sure and sale of a railroad in a suit-brought by George Carlisle, as trus-
tee of a second mortgage, and the complainant, Harwood, brought an
action before the court to vacate the decree in the former suit upon the
ground that it was fraudulently obtained. Carlisle was not made a
party to the suit. The court said:

_ “Mr. Carlisle, the plaintiff in the suif in whichthe decree is sought to be
vacated, is not a party to this proceeding. In the former suit all the forms
of law, at least, were complied with. The parties having interests which it
was sought to foreclose were made parties, a decree was taken in the ordinary
form, that they be foreclosed, and that the property be sold. A sale was had,
under which the present defendants claim title. This was done upon the
prayer of Mr. Carlisle, by his authority, and upon his procurement. Third
parties now come into court and ask that all these proceedings, completed ac-
cording to the forms of law, and sanctioned by the decree of the court, taken
at the request of Mr, Carlisle and for which he is responsible, be vacated and
declared fraudulent and void. This is sought to be done without his knowl-
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edge, and no opportunity is given to him to sustain his decree or to rebut the
alleged fraud, and no reason or excuse is given why he is not made a party.
This is against authority and principle. No case is cited to justify it, and it
is believed that none can be found. The judgments of courts of record
would be scarcely worth obtaining if they could be thus lightly thrown aside.
The absence of the plaintiff in the original suit is a fatal defect.”

In that case no excuse was given why the party to the former decree
was not made a party to the action brought to set it aside. Therein it
differs from the present case. Here a reason is given. Complainant’s
counsel, in discussing the facts, say that complainant is not asking any
relief from the estate of William Sharon. She only claims that William
Sharon had certain property of the estate of W. C. Ralston in trust;
that he . failed to account for it to complainant as the sole devisee of
said estate, and by a deed of trust he conveyed the property to the per-
sons,who are made the defendants in this suit; that William Sharon, when
he died, left no estate; and numerous aunthorities have been cited by
complainant to show that the estate of William Sharon has no interest
in this suit, and that the defendants are the only parties having any
interest whatever in this litigation. If this contention is true, then
what becomes of the question of jurisdiction, it being alleged that all
the patties to the suit are citizens of this state? If this theory is cor-
rect, the suit must certainly be dismissed, as the state courts, in that

. event, could give all the relief to which complainant is entitled.

In Wickliffe v. Eve, 17 How. 470, the bill was filed to set aside a decree
alleged to have been obtained by fraud, without making the defendant
in the decree sought to be set aside a party to the action. The court
said: ;

“The complainant asks that.the decree releasing Eve and olhers may be
set aside as fraudulent, and the balance due on Eve’s debt may be decreed to
him, ag administrator of Luke Tiernan; and in this capacity he seeks to re-
tain for himself, and subject the property of the firm to pay the debts of
an individual partner. Charles Tiernan is no party to this proceeding; and,
as he was not brought before the court, there could be no jurisdiction taken
of the subject-matter, he being legal owner of the chose in action claimed, if
the claim had any existence. The bill was dismissed in the circuit court, be-
cause the complainant and the defendants were citizens of Kentucky, and
therefore the court declared it had no jurisdiclion, for want of proper parties.
To obviate this objection, it is insisted here, on the part of the appeilant, that
this is a bill of review of the proceeding in the cause of John G. Eve and
others against Charles Tiernan. The appellant having been refused the priv-
ilege to file a bill of review, he then filed this original bill, impeaching the
decree for fraud, and to this biil none but citizens of Kentucky were parties.
It is manifestly an original bill, within the deseription given by Mr. Justice
Story’s Equity Pleading, § 404, and, being so, the circuit court had no juris-
diction of the parties. It is ordered that the decree, dismissing the bill, be
affirmed.”

In Friley v. Hendricks, 27 Miss. 412, there was a bill of review filed
to set aside a decree rendered in favor of one Dinkins. The bill stated

that Dinkins had died, and that his estate had been administered upon
and his administrator discharged before the bill of review was filed.
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Hendricks was the only party defendant, he being the purchaser of the
property-involved in thedecree. The court said:

LA preliminary objection"to tie bill of review is raised here under the:de-
muirer, which'is decisive of the case; this is, that the bill does not make the
confplainint in the decree sought to be reversed, or his representdtlves, par-
ties to the proceeding. - The legal object and effect of a bill of review being to
have the decree examined and reversed, it was formerly held to lie only
agamst those who were pd.rtles to the original bill, (2 Barb. Ch. Pr.
94; ‘Lube, Eq. Pl. 129,) in analogy to 4 proceeding in error. It was after-
wards extended 80 as to embrace other parties in interest. Still, it is held to
be mdlspensable that all the parties. to the original decree should be in-
clugded. + Bank v. White, 8 Pet. 268; Story, Eq. Pl §42O And, if they are
dead, thelr representatxves must be made parties, as in other proceedings in
error.. The reason of this is manifest, that, the proceeding being in its nature
one to reverse the original decree, it would be inequitable to entertain such
case without giving the party in whose favor the decree was rendered an op-
portunity to justify it.. .This, being a technical bill of review, must f3ll by
the application of this prineiple. Nor is the objection obviated by taking the
ground that the bill dees not seek to disturb the rlghts of the complainant
under the original decree; For that position deprives’ it of its essential char-
acter, and leaves it no ground to stand on. * * *% It changes its ehar-
acter from a bill of revxew which its whole structure and object assume it
to be, to that of:an origmal biil for relief against Hendricks, the purchaser of
the property sold under the decree. Viewed in the latter aspect, the mere
reversal of the decree for the errors alleged in the bill would not divest the
rights of the purchaser, who. was neither a party nor privy to the decree, and
against whose equity no just charge is made.”

The argument made by ' complainant’s counsel, that the defendants
F. W. Sharon and F. G. Newlands are the legal representatives of Wil-
liam Sharon, cannot be sustained. It is true that- heirs, trustees, and
grantees of real property, ass1gnees of contracts or patents, or receivers
or assignees in bankruptcy, may, in certain cases, be considered as the
. legal representatives of -the property involved. But there is a clear
" distinction between such cases and the ‘one under consideration. : The
defendants F'. W. Sharori and F. G. Newlands are not the “legal repre-
sentatives” of Williatn Sharon, deceased, within the meaning of those
words as applied to proceedmgs mstltuted to set aside the judgment in
the former suit.. The general rule is that no person can revive a suit
abated by the death of a party, unless he is in by privity with the de-
ceased. But it is'not sufficient that he may, in a legal sense, be a privy
in estate; he must be a privy in representation.  Lord Coke, in 1 Inst.
271, says: “There are four sorts of pnv1es, viz.: Privies in estate, as
donor and donee, lessor and lessee; privies in blood, as heir and an-
cestor; pr1v1es in representation, as executors and admmlstrators, and
privies in tenure, as lord and tenant; which are all reducible to two
heads, privies in law and priviesin ,deed. Now, the right to revive is
not applicable to all these different sorts of privies, but by the authori-
:ties is expressly confined to persons who are in privity by representa-
tion, such as heirs in relation to the real estate, ‘and .executors and ad-
ministrators in. relation to the personalty.” Slack v. Walcott, 3 Mason,
508.
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The question as to the various definitions that may be given to the
term “legal representative” is not involved in this suit. Without at-
tempting to review the authorities cited by complainant as to the mean-
ing of the words,—which always depends upon the facts of each case,—
it is deemed enough to say that, in a case like the present, when the
decree is wholly in personam, there must be a personal representative to
represent the person of the deceased before the decree can be set aside.
The words “legal representative,” when used with reference to a case of
this kind, mean an executor or administrator, or devisee in a will, who
has the power and authority under the law to legally represent the es-
tate of a deceased person. In all of the numerous cases cited by the
complainant, where the question is referred to, this distinction is clearly
recognized. Johnson v. Van Epps, 110 Ill. 559; Cox v. Curwen, 118
Mass. 198; Cochran v. Cochran, 127 Pa. St. 490, 17 Atl. Rep. 981;
Railroad, etc., Co. v. Bryan, 8 Smedes & M. 234; Warnecke v. Lembca, 71
I1: 91; Bowman v. Long, 89 Ill. 19,

The case of People v. Mullan, 65 Cal. 396, 4 Pac. Rep. 348, is not
in opposition to the views here expressed. 'There a motion was made
by a corporation to set aside a judgment against Mullan which had been
obtained without any legal service upon him. A deed to certainlands
affected by the judgment had been transferred by Mullan to the corpo-
ration after the judgment was rendered. The court held that the cor-
poration stood in the shoes of Mullan, and, inasmuch as the corpora-
tion could have moved to set aside the judgment in Muilan’s name, it
would be sacrificing form to sabstance to hold otherwise. From the
views expressed, it necessarily follows that this court has no jurisdic-
tion in this case. It is therefore unnecessary to consider the other
grounds of the demurrer. The demurrer is sustained, and the bill dis-
missed. ‘

SteEL ». PaENIX Ins. Co. oF BROOKLYN,

(Ctrcuit Court of Appeals, Ninth Circuit. July 18, 1893.)

1. F1re INSURANCE—REFORMATION OF CONTRACT—RECEIVERS.

A polic‘y of insurance issued to “E. S. Kearney, receiver for Holladay v. Holla-
day, * * on their one-half interestin the four-story frame building,* eto.,
sufficiently shows the intent to insure the receiver as the representative of such in-
terest, and no reformation of the policy is required to enable his successor in the
receivership to sue thereon.

2. SAME—WaIver oF CoxNDITiONs—TIME FOR BrINgIng Surr.

A delay in suing on an insurance policy for more than the 12 months allowed by
the polic? is no bar to an action, if the delay was caused bévsthe promises of the
compauy’s agent that the loss would be paid. 47 Fed. Rep. 863, reversed.

8. SAME—PERIOD OF LIMITATION-~CONSTRUCTION OF CONDITIONS.

A condition in an insurance policy that no suit can be maintained unless brought
within 12 months “after the date of the fire,” should be so construed as to give
12 full months during which the insured has a right to sue; and when, by another
clause, the policy does not become payable until 60 days from the proofs of loss,
suit may be brought within 12 months from the expiration of the 60 days. Mo-
KEXNy, J., dissenting. 47 Fed. Rep. 863, reversed. '
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Appeal from the Circuit Court of the United States for the Disirict of
Oregon. Reversed. :

Williams & Wood, for appel]ant

Coz, Teal & Minor and W. 8. Goodfellow, for anpellee.

Before McKenna and Griueerr, Circuit Judges, and Hawrgey, Dis-
trict Judge.

Hawiey, District Judge. On the 21st day of April, 1884, the Phe-
nix Insurance Company of Brooklyn, in consideration of $300, subject
to the terms and conditions expressed in the policy of insurance, in-
sured— ,

“E. S, Kearney, receiver for Holladay v. Holladay, agmnst loss or damages
by fire, to the amount of five thousand dollurs, as follows: $4,000 on their
one-half interest in the four-story frame building. occupled as an hotel, and
known as the ¢ Clarendon Hotel,” * * #% Portland, Oregon; $1,000 on
their ofie-half interest in the hotel furniture while contained therein; * * *
to mwake good unto the said assured, their executors, administrators, and as-
signs, all such immediate loss or damage, not exceeding in amount the sum
or sums insured, * * * .ag shall happen by fire to the property so speci-
fied, from the 27th day of April, 1884, at 12 o’clock at noon, to the 27th day
of Aprll 1885, at 12 o'rlock at noon; the amount of loss or damaga * * *
to be paid sixty days after the proofs of the same required by the company
shall’ haVe been made by the assured, and received at the office in Chicago.”

Thls pohcy contained 13 specific conditions, besides several notes
and paragraphs. . The tenth provided for the selection of arbitrators ia
the event the amount of the loss could not be determmed by mutual
agreement The thirteenth reads as follows:

4#¢18). 1t is furthermore hereby expressly provided and mutually agreed
that, no suit or action against this company, for the recovery of any claim by
virtue of this policy, shall be sustainable in any court of law or chancery un-
til after an award shall have been obtained fixing the amount of such claim
in the manner above provided, nor unless such suit or action shall be com-
menced within twelve nonths next after the date of the fire from which such
loss shall oecur; and, should any suit or action be commenced against this com-
pany after the expiration of the aforesaid twelve months, the lapse of time
shall be taken and deemed as cunclusive evidence against the validity of such
claim, any statute of limitation to the contrary notwithstanding.”

At the time of the execution and delivery of this policy the in-
surance company well knew that the title to said property was in dis-
pute in the suit of Holladay v. Holladay, and that said Kearney was in
possession of the property merely as thie receiver in said. suit, and had
no, interest therein of any nature, except as such receiver. On May 14,
1884, an order was made in said suit accepting the resignation of said
K;earney ag receiver, and appointing D. P. Thompson as receiver in his
stead. On the 19th day of May, 1884, the said Thompson duly quali-
fied as such receiver; and thereafter,on the night of the same day, the said
msured property, without any fault failure, neglect, or omission on the
part of said Kearney, Thompson, or of any other person, was totally de-
gtroyed by fire, and a loss was sustamed in a sum greater than the
amounts specified in the policy.
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This suit was commenced on the 10th:day of July, 1885,—13 months
and 21 days after the fire,—by Thompson, as the successor of Kearney
in the receivership, to reform the policy so as to be made payable to the
receiver and his successors in office, for the benefit of whom it might
concern, and: for a decree to recover the amount due upon said policy.
A demurrer to the original bill was sustained on the ground that the
plaintiff’s right of action was barred because the suit was not commenced
“within 12 months next after the date of the fire from which the loss
occurred.” Thompson v. Insurance Co., 25 Fed. Rep. 296. An amended
bill was thereafter filed, alleging conduct on the part of the insurance
company which, it was claimed, amounted to a waiver of the limita-
tion of time for the commencement of the suit. A demurrer to this bill
was also sustained, and the suit dismissed. From that decree an ap-
peal was taken to the supreme court of the United States, and the de-
cree was reversed upon the ground that the allegations of the amended
bill showed a waiver of the limitation as to the time of bringing the suit.
Thompson v. Insurance Co., 136 U, S. 299, 10 Sup. Ct. Rep. 1019, On
July 12, 1886, Thompson was removed from the receivership, and G.
W. Weidler and Joseph. Holladay were appointed in his place. There-
after the suit of Holladay v. Holladay was decided in favor of Ben Hol-
laday, and the receivers were discharged. On July 8, 1887, Ben Hol-
laday died, and on June 3, 1889, James Steel, his administrator, was
made plaintiff in this suit. Thereafter this suit was again tried, and
the court held that the allegations of the amended bill were not sustained
by the: evidence, and dismissed the suit. Steel v. Insurance Co., 47 Fed
Rep. 863. From this decree the present appeal is taken.

1. Can the policy be reformed? The right of plaintiff to have the
policy reformed, if the action can be maintained.after it is reformed, so
as to. be made payable.to the receiver or his successor in office, and
thereby conform to the intention of the parties,—if any reformation in
that respeet. is necessary,—is, by the admissions in the . answer and
proofs upen the trial, rendered too clear for any discussion upon the snb-
ject. It is, however, proper to state, in this connection, that we are of
opinion that the intent of the parties appears upon the face of the policy
itself, and that no reformation is required in order to enable plaintiff to
maintain the suit as a representative of the interest of Holladay in said
property.

2. Are the allegatlons of the amended bill as to the conduct of the in-
surance company in delaying the commencement of the suit sustained
by the evidence? These allegations are, in substance, that the insur-
ance company, by its duly-authorized agents, assured the plaintiff about
30 days after the fire, and after the acceptance of the proofs of loss, that
no question was made as to the loss or its payment, except that the com-
pany was considering the fact of the change in the receivership, and that
it ‘would undoubtedly pay the loss claimed; that as late as June 27,
1884, the premium of $300 was paid to the company, which by its
agents again assured. the plaintiff that the loss would be paid as soon as
action could be taken; that after 60 days had elapsed. from the delivery
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of ‘the prdofs, of loss: the ‘company), by :its agents, repeatedly. gave the
same as§urances; and that, by reason of such promises and- assurances,
plaintiff-neglected, “for some time after 60 days from the- delivery of the
proofs of loss, to bring suit for the recovery of the loss sustained.” The
testimony in support of these allegations is- very brief. - It is admitted
that the payment of the premium of $300 was made on the 27th of June,
1884, as alleged in the bill. Thompsou testified that the agent of the
company stated to him “that the premium had not:been paid; that it
would {facilitate settlement;” that he paid it; that he threatened to bring
suit-against the company:if the loss was not paid; that the agent offered
to settle by paying one half of the amount specified in the policy rather
than have any suit about it; that he refused to accept this offer; that
the agent then told him ¢ that he thought that the:company would pay
the amount; he thought they would, but he was notauthorized tosay; he
thought they would pay it, and advised me not te bringa suit; it would
complicate matters sotmewhat, and he thought I had better not do it;
urged me not to do it;”:that this was very soon' after the 60 days ex-
pired; “I cannot give the date or time; 1 have no data, and it has
been & good many yearssince;” that he was first informed that the com-
pany would not pay the loss after the 60 days had expired in which to
make-thé proofg; thatafter this the agent of the company promised to re-
fer the matter to the home: office, and they were some time, as a matter
of course, getting their answer from them; that he could not give the
exact time when he gave up any hope of negotiating with the com-
pany for a. voluntary. settlement;-that it may have been one month, it
may have been. two, or it -might bave been three months from the ex-
piration of the!60 days. : The answer of the company alleges that notice

* was given to Thomypson on the 81st day of August, 1884, “that the defend-

ant denied any liability upon said policy, and d1d refuse, and would at
all times refuse; to pay said logs.”

The insurance company-rely upon an answer given by Thompson to
a question propounded to him to show that there was no delay in bring-
ing the suit which was catised by any conduct upon the part of the
company. - “ Question. Did you delay bringing a suit in consequence of
those statements made to you by the agent? Answer. I cannotsay now.
I:do not remember.” This answer of the witness must be taken with
reference to the other portions of his testimony, which stated the fucts
showing beyond any controversy that the bringing of thesuit was delayed
for oue, two, or three months,—-—some tire aiter the explratlon of the 60
days. =
+1/The supreme court in decldmg that the allegatlons in the amended
b:]l were sufficient, sald , P S

“If, as the allegatlons of the amended lull xmply. the ra.ﬂnre of ths plaintift
fo sue w1tlnn the time plescrlbed by the policy, compuung the time from.the
d te of the tire, was dute to the conduct of the company, it eannot avail itself

the limitation of tWéive montlis, Curtis v. Iusu;ance Co., 1 Biss. 435, 487;
I’dé v. - Insurance Co., 2 Biss. 333; @Grant-v. Insurance Co., 5 Ind. 23, 25;
Mirkey'v. Insurance (,'0,4,335 Iowa, 174,180 In t.heﬂcase’last cited it was
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properly said that it would be contrary to_justice for the insurance company
to hold out the hope of an amicable adjustment of the loss, and thus delay the
action of the insured, and then be permitted to plead this very delay, caused
by its course of conduct, a8 a defense to the action when brought.”

The following authorities :are to the same effect: Ames v. Insurance
Co., 14 N. Y. 264; Killips v. Insurance Co., 28 Wis. 483; Insurance Co.
v.. Brodie, 52 Ark. 11, 11.8. W. Rep. 1016; Insurance Co. v. McGregor,
63 Tex. 404. , '

In the Texas case the court said:

“If the course of conduct pursued by the appellant was such as to induce
the appellee to believe that the loss would be adjusted and paid without suit,
and for this reason suit was not brought within the time prescribed, then,
under well-settled principles applicable to such cases, this action may be

maintained on the policy, even after the expiration of the time therein pre-
scribed.” ' ' ‘

..The views expressed by the supreme court of the United States are as
applicable to the evidence in this case as to the allegations of the bill.
The most that was claimed in the bill was:that by the conduct of the in-
surance company the plaintiff was delayed in bringing the suit for some
time after 60 days from the delivery of the proofs of loss, and this is
shown by the evidence. . '

3. The contention of the insurance company is that its conduet, in
any event, only prevented this suit from being brought for five months
after the fire, and that this only amounted to a waiver of so much of the
limitation, and that, as there still remained seven months—a reasonable
time—within. which to bring the suit, the action is barred, because not
brought “within twelve months next after the date of the fire.” Is this
contention sound? Is it supported by any substantial reason? When
does the 12-months limitation commence to run? - Is it from the date of
the fire, or from the expiration of 60 days after the proofs of loss were
furnished? Numerous and respectable authorities can be found in sup-
port of either view, and, inasmuch 'as they are in direct conflict, it be-
comes the duty of this court, upon the first presentation of the question,
to determine which view is sustained by the weight of reason, and-onght
in justice to be followed.: In several of the authorities, where these
questions have been discussed, the policies of insurance provided that
no suit could be sustained unless brought within six or twelve months
“after.the loss shall have oceurred,” instead of “after the fire,” and some
of the cases intimated that the language should be construed differently.
We are, however, of opinion that there is no real or substantial  differ-
ence in principle between the meaning of the words “loss” or “fire” as
used in the policies. The loss becurs at the time of the fire. If the
provision in the policy is to be construed solely with reference’ to' the
language of the clause in which the limitation is expressed, independent
of any other fact or condition expressed in other clauses of the policy,
then,; of course, the suit cannot be maintained unless brought “within
twelve months next after the date of the fire from which such loss shall
occur.” It is the duty:of courts, however, to arrive at the intention of
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the parties by an examination and consideration of the entire instrument,
its various clauses and ¢onditions, and the objects and purposes whlch
‘the patties had in view at the time of the execution, acceptance, and de-
livery of the palicy. In determining the intention of the parties, it is
our duty to examine the whole instrument in order to ascertain, if pos-
sible, the true meaniig of clauses which, in a certain light, might be
deemed contradictory, and to gather, from the various clauses, the real
object and purpose which the parties intended by the instrument as a
whole. When this is ascertained, ‘then the language of the clause in
controversy must be so: nnterpreted as to give full force and effect to
the true intention of the:ingtrument as a whole.

+ With these general rules, applicable to the construction of all written
mstrUments,—-—whether it be a deed, contract, or policy of insurance,—
we* $hall proceed to an” examination and review of certain other condi-
tions in‘the policy. After the fire the insured is required to give notice
of any loss, and to make the necessary and satisfactory proofs thereof,
and the eompany is allowed 60 days after such proofs have been re-
ceived at the home office, in Chicago, to pay the amount of loss or dam-
age sustained.  Under this clause, no suit could be commenced until
after 60 days, at least; from the time of the fire. This would leave only
10 months instead of 12 months, w1th1n which time suit ¢ould be com-
menced. |

In the thirteenth condition, the ‘orie ‘wherein suit is allowed to be
‘brought “within twelve moriths next after the fire,” is an express proviso
that no suit-against the company shall be maintained in any court “un-
til: after an award shail have been obtained, fixing the amount of such
claim.” " Asithere has beenino award in thls case, it follows that, if the
award claase is to be considered of full forcé and effect, and construed
solely with:reference to the language used in this particular clause, then
the remaining 10 months has expired ; and by the literal interpretation
of independent clauses, which of themselves are plain, clear, and unam-
biguous, it actually happens in this case that the right of action was
barred before it accrued under other provisions, and this condition of
affairs is accomplished without any act, fault, or negligence on the part
of: the :insured. This of itself justifies us in going beyond the mere
words of any particular clause in order ‘to ascertain the meaning of the
clanse and. the intention of the parties. - The insurance company, it is
true, does not.rely upon the award clause, and we refer to it simply to
fllustrate the weakness of its contention that another clause, upon which
it ‘does’ rely, should be literally construed, because the ]anguage used
therein is clear, plain, and unambiguous. ' The company might have
claimied. that, according to the award clause, the suit was brbught too
soon; but such & contention would be manifestly absurd. Why? Be-
cause it is evident that the parties never intended that such a result
should be accomplished, under the facts in this case. This is made per-
fectly clear by:a reference to the other provisions in the policy, to the
effect that the amount of the loss or damage might be determined by
mutual agreement between the parties, and; in the évent of their failure
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to agree, then arbitrators might be chosen; and it appearing that the
company, after five months of occasional promises to pay, finally de-
cided that it would not pay the loss, this conduct was, of course, a
waiver of the right to rely upon the award clause. Upon like reasoning,
why should not their conduct in causing a delay of time in the bringing
of the suit, when suit was threatened, be a waiver of the time in the
limitation clause? A policy of insurance which contains conditions re-
ducing the statutory time for the commencement of any suit thereon
ought, in justice and equity, to be so construed—if reasonable under all
its terms—as to glve the full period of time mentioned in the policy,
freed from the prov1swns of all other clauses of the policy, or from the
conduct of the insurance company, limiting, or attempting to limit, the
time actually given in the limitation clause. This, it appears to us, is
the consistent and logical view that ought to be taken of such policies
of insurance. It is fair to the insurance company, and just to the in-
sured. It would prevent either party from taking any undue or im-
proper advantage of the other. The unwary could not be led into a
trap, and caught by any misrepresentation or delusive promise. The
condition in this policy which provides that no suit can be maintained
for the loss incurred, unless “commenced within twelve months next
after the date of the fire,” should therefore be construed—in the' light
of all.the other clauses and conditions—to mean 12 full months, not
10 months nor 7 months nor 1 month nor 1 day, in which to bring
the suit, exclusive of the time when suit could not be brought, either by
other clauses or by any conduct of the company preventing the insured
from bringing suit. In this case the right to bring suit being postponed
in one clause of the policy for 60 days after the proofs of loss were fur-
nished, the 12-months limitation contained in another clause does not
commenee-to run until after the expiration of the 60 days. This suit
was therefore brought in time.

The construction we have given to this policy is in accord with' com-
mon sense, which is said to be the soul and spirit of the law. Itisin
unison with sound legal and universally recognized interpretations of
written instruments, as well as with the justice and equity of the case.
It is correct in principle, and is supported by the great weight of the
authorities. : Friezen v. Insurance Co., 30 Fed. Rep. 352 ; Vette v. Insur-
ance Co., 1d. 668 ; Spare v. Insurance Co., 17 Fed. Rep. 568 Chandler
v. Insumnce Co., 21 Minn. 85; Mayor v. Insurance Co., 39 N. Y. 45;
Steen v. Insurance Co., 89 N. Y. 315 ; Ellis v. Insurance Co., 64 Iowa,
507, 20 N. W. Rep. 782 ; Miller v. Insurance Co., 70 Iowa, 704, 29 N.
W. Rep. 411 ; Barber v. Insurance Co., 16 W. Va. 658 ; Murdock v. In-
surance Co., 33 W. Va. 407, 10 S. E. Rep. 777 ; Case v. Insurance Co.,
83 Cal. 473 23 Pac. Rep 534 ; Owen v. Tnsurance Co. ., 87 Ky. 574, 10
S. W. Rep. 119.
© In Priezen:v. Insurance (5. the fire occurred June:23, 1885. -Proof of
‘loss was made July 31, 1885. ‘The loss was not payable “until sixty
‘days after, proof of loss.” Suit was commenced February 24, 1886, 7
‘months'and 1 day after the fire, but within 5 months and 24:days-after

v.51F.no.11—46
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the 60’ days after: the proof of loss. 'The policy' provided that no suit
should be sugtainable unless “commenced within six months after the
fire had occurred.”  Buww, J., held that the suit ‘was commenced.in
time; “that what the parties contemplated was that, after the loss be-
came due ahd payable, the‘assured should have six months w1thm any
part of whichtinmie he might bring his suit.” '

In Vette v. Insurance Co., where the provision in the pohcy was the
same &s'in Friezen’s Case, except the word “loss” is used instead of the
word “fire;” THAYER, J., in delivering an oral ‘opinion, hit the nail
squarely on.the head by saying that he could not see any “good reason
for construing the special statute of limitations imported into this contract
in such way as to make it operative during a period when, by virtue of
other stipulations of the contract, the right of action was suspended »

~ In Chandler v. Insurance Co. the court said: :
© “It is natural that the parties should have intended to refer the commence-
ment of the period of limitation to the:date: when the cause of action accrued,
and that the time during which the assuted could not sue should uot be counted
as part of the year within which they were required to sue.” .

In Sleen v. Insurance Co. the court said:
"The 1ntentlou ‘of the detendant: was’ to glve the insured a full period of

twelve, months, within any part of which he might commence his action, and
having, by postponement of the timé of payment secured itself from suit, it
did tot inténd to einbrace that period within the term after the expiration of
which:it conld. not be sued. | In other.worids, the parties cannot be presumed
to.have suspended the remedy and provided forthe running of the period of
limitation during the same time. Indeed, the actual case is stxonger. Not
only was the remedy postponed, but thie liability, even, did not exist at the
time of the fire, nor until it'was fixed and dscertained according to the provi-
sion of the policy. Having thus madetlie doing of certain thingsd; and a fixed
1apse-of time thereafter, conditions precedent to the bringing of an action, the
parties must be deemed to have contrarted in reference to a time when the

_insured, except. for, that. contract, might be in condition to bring an action.

Under. any. other constmel;lon the two condmous are inconsistent with each
other.” .

- The ]anguage used in: t.he various. condmons of the policy is that of
the insurance company. ‘Admitting, then, for the sake of the argument,
that it could be fairly claimed that.two. dlfferent constructions might be
placed upon the languagé fused in the pelicy, it is.nevertheless a wise

and well-settled rule,.sanctioned and sustained by all the authorities,

that ‘the construction should be adopted which is most favorable to the
insured; and in cases of ‘any doubt or uncertainty as to the meaning of
words, or of inconsistent or contradictory provisions in the policy, as in-
serted by the company, they are to be construed most strongly against

the company. As:the insurance compsany prepares the contract, and

embodies in it such conditions as it deems proper, it is in duty bound

'to use language in the vdrious previsions of the policy in such & marner
that the insured cannot be mistaken:or misled as to the duties and bur-

dens thereby imposed upon him. The courts have uniformly held that
the various conditions of a policy of insurance must be strictly construed
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against the company, and liberally in favor of the insured. This prin-
ciple is apphed to all classes of insurance policies, whether fire, lile, ac-
cidental, or other kinds. National Bank v. Insurance Co., 95 U S. 673;
Moulor v. Insurance Co., 111 U. S. 335, 4 Sup. Ct. Rep. 466; Wallace
v. Insurance Co., 41 Fed. Rep. 742; Coiten v. Fidelity, etc., Co., 1d. 506;
De Graff v. Insurance. Co.,-38 Minn. 501, 38 N. W. Rep. 696; Kratzen-
stein v. Assurance Co., 116 N. Y. 59, 22 N. E. Rep. 221; Burkhard v.
Insurance Co., 102 Pa. St. 262; Philadelphia Tool Co. v. British- American
Assurance Co., 182 Pa. St. 241, 19 Atl. Rep. 77; Rogers v. Insurance
Co., 121 Ind. 577, 23 N. E. Rep. 498; [llinois Mutual Ins. Co. v. Hoff-
man, 132 111. 523, 24 N. E. Rep. 413; Meyer v. Insurance Co., 41 La.
Ann, 1000, 6 South. Rep. 899.

In Wallace v. Insurance Co., McORrARY, J., in construing the award
clause in the poliey, said:

“If the words employed, of themselves, or in connection with other lan-
guage used in the instrument, or in reference to the subject-matter to which
they relate, are susceptible of the interpretation given thewmn by the assured,
although in fact intended otherwise by the insurer, the policy will be construed
in favor of the insured.”

In Kratzenstein v. Assurance Co. the court said:

“Where an insurance contract is so drawn as to be manifestly ambiguous,
so that reasonable and intelligent men on reading it would honestly ditfer as
to its meaning, the doubt shounld be resolved against the comnpany, because
it prepared and executed the agreement, and is responsible for the language
used and the uncertainty thereby created,”

In National Bdnk v. Insurance Co. there was a provision in the pol-
icy that if the insured in his application makes any erroneous repre-
gentation, or omits to make known any fact material to the risk, then
the “policy shall be void.” * The insured made an overestimate as to the

. value of his property without any fraudulent intent. The insurance
company contended that, under any proper construction of the contract,
the assured warranted absolutely, and without limitation, the truth of
the statement as to the value of his property. The court held that this
contention could not be sustained, and based its conclusion—

“Upon the broad ground that when a policy of insurance contains contradiet-
ory provisions, or has been so framed as to leave room for construction, ren-
dering it doubtful whether the parties intended the exact truth of the appli-
cant’s statements to be a coudition precedent to any binding contract, the
court should lean against that construction which imposes upon the insured
the obligations of a warrantv. The company cannot compl.ain of sucha rule,
Its attorneys, officers, or agents prepared the policy for the purpose, we shall
assume, both of protecting the company against fraud, and of securing the
just rights of the assured under a valid contract of insurance. It is its lan-
guage which the court is invited to interpret, and it is both reasonable and
Just that its own words should be construed most strongly against itself.”

The Judgment of the clrcun; court is reversed, and the cause remanded,
with-directiotr to the court to render a judgment in:favor of complamant
as.prayed. for in the amended :bill. ‘
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McKEnna, Circuit Judge, (dissenting.) ‘T am unalle {6 agree with my
associates in their construction of the policy of insurance, and there-
fore thmk that this suit was not brought in time, 'The provision of
the pohcy is as follows: ‘

“It is expressly provided and mutually agreed that no suit or action
* * & ghall be sustainable * * * unless such suit or action shall be
commenced within 12 months next after the date of the ﬁre from which such
loss shall ocour. % % %7

This provision would seem to need no interpretation in other words
than its own. It is so clear and direct as to baffle attempts to make it
more 0. * I know of no way to express concrete time, except by com-
mencing at a certain date or event, (and the latter because it.indicates a
date,) and running a certain duration after or to # date or event dfter.
The duration or theinterval marks the period, not only as to length, but
especially as to time befare and time atter,—distinguishing it, therefore,
and establishing it,~-~the period commencing at the initial date or event,
and immdvable from it. This is important. The provision of the
policy, therefore, is not 12 months to brifig a suit only, but 12 months
within which to bring a suit and to do other things,~—not 12 months to
sue after all conditions precedent have heen removed or performed, but
12 months within which to remove or perform all conditions precedent
and to bring a suit; substantlally differepit things,~—as dlﬁerent as a pe-
riod commencing at one date is different from a penod commencing at
another date; as different as the year 1891 is fromthe year 1892. I
do not think the rights of either party to the poliey are subserved by
confounding these differences. Limitations of time of bringing suit on
policies are sustained by authority, but with thé qualification that they
must be reasonable. If the conditions of the policy, therefore, cannot
be performed within the period stated, and a proper time be left for
bringing suit, the limitations would be unreasonable.  If they should
be used to delay or mislead, they would be held to be suspended or
waived, as was announced by the supreme court in “this case on a for-
mer appeal 136 U. 8. 299, 10 Sup. Ct. Rep. 1019, If the partiesdid
intend to “expressly provide and mutually agree” to limit the right of suit
within a particular period, commencing at the fire,—an unamblguous and
impressive incident,~—how else could they sp aptly and’ adequately ex-
press the intention than as they did? How otherwise could they have so
bounded and identified the period, if they meant a fixed period, not
a movable penod? “Twelve months next after the fire” is unamblgu—
ous. This is conceded by my associates, but its certamty is made to
yield to other provisions of the policy, not more certain, and which are

‘entirely for the benefit of ‘the defendant eompany. If the policy is to

‘be construed most strongly against the insurer, why not put it the other

‘way, and make the othet provisions yield to the provision for suit, and,

as the company has stipulated that the insured shall have 12 months
next after the fire” to bring suit, say that 'he shall have the whole of

them, and .all provisions suspending or lessening themi shall be .void?

This way is as good as the other, and both bad, because neither ac-
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commodates the full purpose of the parties, as.I conceive it, which is
that the insurer shall have time to investigate a claim,—arbitrate, it may
be,—and the insurer shall have a reasonable time tosue. Any policy that
does not secure the latter would, as we have seen, be declared unreason-
able. Once secured, it cannot be embarrassed by the acts of the in-
surer. This, we have also seen, was declared by the supreme courtin this
case. Did the defendant company waive the provision requiring suit
to be brought 12 months next after the fire? I do not think the alle-
gations of the complaint that the plaintiff failed to sue by reason of the
conduct of the company is sustained by the evidence.

NewcomB ». ImpERIAL Lire Ins. Co.

(Circuit Court, E. D. Missouri, E. D. September 9, 1892.)

1. INSURANCE AGENT—WRONGFUL TERMINATION OF AGENCY —CONTRACT.

Plaintiff was appointed general agent of a life insurance company, to solicit In-
surance on the “natural premium plan,” as distinguished from “the level premium
plan.” Hewas to receive as compensation acertain commission on ail first and re-
newal premiums collected on policies issued under the contract. The company
agreed, in case of a discontinuance of the agency for any cause except dishonesty,
after plaintiff had secured a certain amount of insurance in force, to coliect the premi-
ums possible, and pay to pla.untiff a certain per cent. of the renewal commissions col-
lected for a period of five years. The contract provided that the company could
terminate the contract “upon the neglect or refuasal of the agent to account for all
moneys belonging to the company, or for dishonesty, ” or for noncompliance with
certain rules and instructions. The company abandoned the “natural premium
plan” without plaintiff’s consent, and refused to allow him to solieit risks accord-
ing to such plan. Held, that this action constituted a wrongful termination of the
agency.

2. SsME—~BREACE OF CONTRACT.

After thus terminating the agency, the company endeavored to induce persons
whom plaintiff had insured on the “natural premium plan” to change their policies
for “level premium policies.” Held that, even conceding that the agency was not
wrongfully terminated, this action constituted a viola..on of the company’s engage-
ment to collect renewal premiums and pay plaintiff a percentage thereof.

8. SAME—ABANDONMENT OF AGENCY.

When a person agrees to act as agent for a life insurance company, for a stated

commission to be paid on premiums collected, he cannot abandon the agency at any
time, without cause, and sue the company as upon quantum meruit.
4 PLEADING—CONTRACT—QUANTUM MERUIT. :

In an action by a general insurance agent against his principal for services ren-
dered under an express contract, which was wrongfully terminated by the princi-
pal, when all the facts are stated in ‘the complaint entitling plaintiff to recover
damages as for the violation of the express covenant, a general demurrer will not
be sustained, even though plaintiff has asked to have his damages assessed as'upon
& quantum meruit. .

At Law.  On demurrer to complaint. Overruled.

This was a suit brought by a general agent of a life insuranee com-
pany against his principal to recover compensation for four years’ serv-
ices, and for certain outlays and expenditures while conducting. the
agency, the whole claim amounting to $11,466,66. The plaintiff asked
judgment for the reasonable value of his services during the period in ques-
tion, although its appeared from the cowplaint that the services had



