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land v. Turner, 7 Exch. 208, 219; -Couturier v, Hastie, 5 H. L. Cas. 673,
682; Clifford v. Watts, L. R. 5 C. P. 577; Hazard v. Insurance Co., 1
Sum. 218, 226; Insurance Co. v. Ewing, 92 U. 8. 381,

Conceding that the action of the medical director iri approving the
application on June T7th, in ignorance of the applicant’s death, was a
determination to accept the application by the defendant, still there was
no contract, because no notice of the acceptance of the application was
in any way communicated to the applicant or his representatives. The
acceptance of an offer not communicated to the proposer does not make
a contract. Jenness v. Iron Co., 53 Me. 20, 23; McCulloch v. Insurance
Co., 1 Pick. 278; Thayer v. Insurance Co., 10 Pick: 325, 331; Borland
v. Guffey, 1 Grant Cas. 394; Beckwith v. Cheever, 21 N. H. 41, 44; Dun-
can v. Heller, 13 8. C. 94, 96; White v. Corlies, 46 N. Y, 467. '

Conceding that the application was accepted on June 7, 1890, by the
defendant, it expressly provided that the contract of insurance should
take effect and be in force only upon compliance with three conditions
precedent, viz., that a policy should be delivered, that it should be de-
livered during the life and good health-of the applicant, and that the
premium should be paid when the policy was delivered. - These con-
ditions were never complied with. The vital, indispensable condition
was that the policy should be delivered and take effect during the life
and good health of the applicant; but that life-had ended, that applicant
was no Inore, and that condition could never be complied with, and
therefore the .contract could mever take effect. Eliason v. Henshaw, 4
Wheat. 227, 229; Carr v. Duval, 14 Pet. 77, 81. ‘ s

There is no view of the facts or the law under which it can be found
that there was a contract between the decedent and the defendant com-
pany in this case, and the decree below is affirmed, with costs.

CLAFLIN ¢ al. v. BENNETT ¢ al., (McCoy et al., Intervenei_s.)

(Circudt Court, N. D. Illinois. June 18, 1802.)

1, ATTORNEY AND CLIENT—FEES—LIEN ON JUDGMENT.

‘Where the amount due on a judgment recovered for the purchase price of prop
erty sold by plaintiff to defendant is paid into a court of equity for distribution,
plaintiff’s attorneys are entitled to receive therefrom the money due them from
plaintiff for meritorious services rendered by them to him in other suits growing
out of eaid purchase, where such services were rendered, with the expectation that
they would be paid for out of the proceeds of such judgment.

8 PARTNERSHIP—WBHAT CONSTITUTES ~EVIDENCE.

Proof that two men owned a ranch and herd of cattle jointly, that they managed
the ranch together, rendered accounts in their joint names, and referred to them-
selves as a company, is sufficient to show that they were copartners, although they
had no articles or agreement of copartnership.. A e

& SAMB—SETTLEMENT BETWEEN PARTNERS—RIGHTS 0F CREDITORS. )
. A settlement between copartners, which determines their respective interests in
& ce:otat;llzlx gn}rmg'rship fund, is conclusive as to the rights of their individual oredit-
ors" at fun . . A Lo - LoD
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4. Bap—VACLTING SEITLEMENT—EVIDENOR.

. A'settlement between copartners, who are both shrewd business men, o f 4 busi-
ness amountiitg to hundreds of thousands of dollars, and involving many items of
account, depending upon thé memories of the copartuers, should not be opened at
the insmgamon of their creditors, after the death of one of the copartners, even
though thére i8‘a strong prima facie showing of mistake in the settlement.

. BAME—RIGHT OF PARTNER TO PLEDGE FIirM PROPERTY.
One of two copartners cannot pledge the partnership property to secure his pri-
vate debt, except to the extent of his mteresb therein.

6. FQuITY PLEADING—AMENDMENT.
- Aiter the'announcement of the final decision of the chaucellor upon the merits of’
., Bcase, it is pro%er to refuse to permit the pleadings to be amended so as to meet
obyections which were' Paised at the hearing, two months béfore the decision was
“'vendered, especially where such amendment, would not affeot the grounds on which
_-the lecision is based.  : .

In Equlfy Bill in the nature of a suit of mterpleader brought by
John Claflin and others, composing the firm of H, B. Claflin & Co.,
against Jessie I. Bennett, administratrix of Milton 'H. Bennett, deceased,
and others. =

. Kraus, Mayer & Smn, for complamants.

... F. Thompson, Mason Bros., McCoy, Pope & McCoy, and Miller, Starr
&' Leman, for defendants.

:BmDGET'r, District Judge; On the 26th of July, 1886, a judgment was
rendered on the law side of this court in tavor ot Milton H. Bennett and
Robert. L. Dunman, said.in the pleadings to sue as partners, under the
firm name of Bennett & Dunman, against Edward M. McGillan, for
the sum of $115,580.55, being a:balance found due the complainants
on.the-purchase price of a ranch, ranch outfit, and herd.of cattle in the
Indian Territory sold by them to McGillan. A writ of error was prose-
cuted by. McGillan. to the supreme court, in which. proceeding he gave a.
supersedeas bond, signed by Jesse Spaulding and George M. Pullman.

This judgment was affirmed by the supreme court, (10 Sup. 122,) and,

alter the affirmance of the judgment, this bill was filed by the com plain-
ants, composing the firm of H. B. Claflin & Co., of New York city,
which alleged, in substance, that Spaulding and Pullman had signed
the supersedeas bond ‘in“the matter of the writ of error at the request of
the American Surety Company, and that such request had beea made
at the request of complaihants, and ‘that complainants were in law and
equity the final indemnitors for said McGillan on said bond, and liable
for gny and all amounts which might be recovered against hlm the said
McGillan ‘having become: insolvent; that divers assignments had been
madé’ by the said Milton H. Bennett and Robert 8. Dunman of said
judgment, or parts thereof, to various ‘persons; that they (complainants)
were ready, able, and ‘willing to pay into court the total amount of such
judgment;.and. prayed that they be allowed to'so pa¥ the sum into
court; and that they bemubrowated to all the rights-of- persons having in-
terdst inthe clain to'said’ Judgment All the persons and corporations
who appeared by. the.reeord of this court to hold assignments of an in-
terest in the judgment 'were made parties, and appeared and answered.

The bill was subseqﬂeﬁtly amendéd, and on the 23d of April, 1890, a
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decree was entered allowing the complainants to pay into court the sum
of $122,194.42, which was the balance due on said judgment after pay-
ing certain- undisputed costs and liens; and the complainants were re-
leased from' all liability as indemnitors of Spaulding and Pullman and
McGillan, It was further ordered that the defendants to said bili be al-
lowed to file such amended and supplemental pleadings as shall be nec-
essary to :secure a proper adjudication of their respective rights to the
money o paid into court, and to secure a proper distribution thereof.
Afterwards an order was entered requiring all persons making any claim
to the fund, so in court, or any part thereof, to file a statement of the
same, with proofs, by the day fixed by said order; and by said order
notice was required to be published in two newspapers designated in the
order.

In pursuance of these decrees and orders various claimants to the
fund presented their claims, mainly in the form of answers to the bill,
by which it appeared that, in addition to the amount paid into court by
the complainant Claflin and others, there had also been paid into court
the sum of .about $9,183.50, together with the commission payable in
such cases, in satisfaction of a garnishment proceeding in the original
suit of Bennett & Dunman against McGillan. Many of these claims
were undisputed, and orders were made fromi time to time by consent
for the payment of such claims as were not contested, by which -pay-
ments the total fund in court has been reduced to the sum of $60,658.79,
and the contentions over this balance, as between the several interplead-
ers, are as follows: (1) McCoy, Pope & McCoy claim for services as at-
torneys of ‘Bennett & Dunman in the suit brought by one Baker.against
them ' for-commissions for negotiating the sale of the ranch and cattle to
McGillan, $1,250; and $350 forservices as attorneys for Bennett & Dun-
man in'a suit brought by them against McGillan on a note for $75,000,
given them by McGillan for part of the purchase -money of the ranch
property. - But that was not the suit taken to the supreme court, and on
which:the money, now in question, was paid into court. (2) A balance
claimed to be due the Stock Exchange Bank of Cdldwell, Kan., of about
$3,000. (3) A claim of Gregory, Cooley & Co. for amount due on. a
note of $10,000 given them by Bennett, dated in -December, 1884, and
which Bennett assumed to secure by the assignment of this judgment
against McGillan to Charles H. Moore, trustee. (4) A claim of John
A. Blair for:the sum of $6,000, paid by him as surety for Bennett to
the Cherokee Strip Association, also secured by the assignment of the
judgment to:Moore. . (5) Claim of Samuel J. Garvin against Bennett
for $40,000, 'which he insists is secured to him by an assignment from
Bennett. of Bermett’s interest in the judgment against McGillan. (6)
Claim of John. C: Harrison, who, by an a,ssignment from Dunman, in-
sists that he iz entitled to all Dunman’s mterest in the McGillan Judg-
ment. . -

-The claun of McCoy, Pope & McCoy, Iam satlsﬁed is a proper claiin
against this fund. = It is for meritorious services rendered as attorneysto
Bennett & Dunman in litigation growing out of the sale of. the ranch and
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cattle.to McGillan, and T have no doubt that, at the time the services
were rendered, they looked to this large claim against McGillan as the
fund: from which they would be paid. If they had not relied upon be-
ing. paid out of the proceeds of the McGillan judgment, they would
probably not have rendered these services, or would have collected their
pay at the time the services were rendered. These two claims aggre-
gate $1,600, and are allowed for that amount. As to the claim of the
Stock Exchange Bank of Caldwell, Kan., I am satisfied from the proof
that it was a .copartnership claim of the firm of Bennett & Dunman,
and should be paid out of this fund, but charged against Bennett’s in-
terest in the judgment. It isthereforeallowed to the amount of $3,000,
(subject to correction as to amount, as the proof does not accurately
~ show, but simply states, that it is about $3,000.)

'The chief controversy in the.case is over the claims filed by Grecory,
Cooley & Co., John A. Blair, Samuel J. Garvin, and John C. Harrison,
Gregory, .Cooley & Co., Blair,-and Garvin are individual creditors of
Milton H. :Bennett, and base: their claims to payment out of this fund
on transactions between themselves, respectively, and Bennett. Astothe
Gregory, Cooley & Co. and Blair claims, the proof shows that on the
29th of December, 1885, Bennett, in the name of the firm of Bennett
& Dunman, assigned to Charles H. Moore, as trustee, the claim of
Bennett & Dunman against :McGillan, then in suit, and .which after-
wards ripened into the judgment; to secure an indébtedness due from
the firm to the Stock Exchange Bank of Caldwell; and. by a paper exe-
cuted by Bennett, in the name’ of the firm, on the :26th of January,
1886, he directed Moore, the trustee, to pay out of the proceeds of the
McGillan claim, after paying what was due the Stock Exchange Bank,
whatever : mdebtedness should be due to Gregory, Cooley & Co. from
Bennett, and also whatever amount should be due from Bennett to the
Cherokee Strip Association, or Blair as surety for:Bennett to the as-
sociation, and: this order was confirmed by a further instrument exe-
cuted by Bennett after the rendition of the judgment in this court
against McGillan. There is no dispute that these two claims are the
individual indebtedness of Bennett, and that if his interest is sufficient
in thé judgment, after the payment of the claims chargeable against the
nd as copartners, they might properly be paid out.of the fund, to the
extent of Bennett’s individual interest in the judgment. . Garvin claims
by an assignment of the balance of Bennett’s interest in the: judgment,
dated September 22, 1886, which assignment was really given to secure
a note of $50,000, held by Garvin ageinst Bennett, and for which Ben-
nett was individually liable. = Gregory, Cooley & €o., and Garvin also,
base their claims upon the position-that the notes held by them, respect-
ively, against Bennett were given. for purchase money of part of the cattle
sold by Bennett & Dunman to McGillan, and that, by the custom of the
Indian nation, the seller of cattle had a lien upon them, and they insist
that their lien follows the proceeds of the cattle, and attaches to the fund
now in court. Harrison’s claim is based upon an assignment to him by
Dunman of all Dunman’s interest in the judgment, which assignment is
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dated October 8, 1887. This claim of Harrison to Dunman’s interest
in the judgment also appears to be merely as security for indebted-
ness due from Dunman to Harrison.

The proof shows that, on the 16th day of December, 1886, Bennett
& Dunman had a full settlement of their business dealings with each
other, including this McGillan judgment, which resulted in a specific
agreement in writing in which Bennett admits that he is indebted to
Dunman:in the sum of $39,055, and to secure the same assigns to Dun-
man that améunt in the proceeds of the McGillan judgment when col-
lected; that is, the settlement resulted in an agreement that the interest
of Dunman in the judgment was $89,855, and the interest of Bennett
was fixed at $25,745; treating the judgment at its face, and in that
proportion of what should be actually collected. It is clear from the
proof that this settlement was intended to be a complete adjustment of
all the business affairs between these parties, and that the apportion-
ment to each of his sharein thisjudgment was intended to be a division
of the partnership assets, upon a basis fixed by this settlement. The
settlement agreement contained thig clause:

“It is further agreed between the parties that each have accounted in this
settlement for all notes and bonds for which the said Bennett & Dunmanas a
company are liable.”

Gregory, Cooley & Co. and Garvin have put into the record a great
deal of testimony for the purpose of showing—First, that part of the
cattle sold by Bennett & Dunman to McGillan had been purchased of
Hewins. & Titus by Bennett, for which Bennett gave the note now held
by Garvin, and that by the custom of dealing in the Indian nation a
lien attached to these cattle for the purpose of securing the payment of
the paper given for the purchase money, and, further, that there was a
specific verbal pledge by Bennett of the cattle to secure the payment of
the purchase money; second, that Bennett & Dunman were not partners,
but only owners in common of the ranch property and cattle sold to Mec-
Gillan. From a careful reading of the proof, I am constrained to say
that I do not think it is shown that any such lien was understood to exist
or follow cattle sold as is contended for. What I mean is that, while
there may have been a usage or understanding of that kind, it is of so
shadowy and unsubstantial a nature as to work no substantial right to
enforcement by the courts. I also conclude that Bennett & Dunman were
partners as to the ownershipof the ranch and cattle sold to McGillan. The
proof shows that Dunman owned one half of the ranch, and cattle then on
it, and that in December, 1883, Bennett bought out the interest of Hewins
& Titus, who owned the other half, and from that time on to the sale to
McGillan, in April, 1885, Bennett & Dunman managed the ranch and
cattle as partners. They do not appear to have had any articles or
agreement of copartnership, but the conduct of their business and their
methods, so far as they can be got at from the proof, show that they
considered themselves as copartners. Their accounts with commission
men, to whom they shipped cattle, were kept and rendered in the part-
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hership name of Bennett & Dunman; bank acéounts were: kept and
checks drawn in‘the firm ngme; and the last clause of the settlement,
from which I have just quoted, shows that they, each of them, consid-
ered - that théir relationd withi eachiother had béen. that of - partiers.
Taken altogethier, the téstimony. leaves:mo doubt upon mly;mind that
these two men not only: dcted:ias partners, but considered themselves
as such to such an-extent as’ would estop them both from denying their
partnership,-and would also work an estoppel as against either of these
claimanis to the fund. = Being partners, there is no contention that they
had: not the right to settle the . partnership affairs, and determine by
such gettlement’their respective interests in the assets of ‘the firm, in-
cluding this judgment.. As agdinst the creditors of the firm they could
not deteat their-right to be padd out of the assets; but, as between them-
selves and the. individual creditors of each. of - them they could settle
what intprest'each had in any end all assets. - :

- Much stress’ is- laid. by:the:attorneys. for Garvm upon the testnmony
of 'Mr..McCoy in the case,in whichi it is. stated: .that. Dunman denied
that they were ever partners;:but the circumstances under which that
statement was made throw such. light uPon the matter as to clearly show,
1o my, own . satxstactlon, ‘that.. Dunmans statement must be. taken as a
denial that he was a partner with Bennett in the purchase of the cattle
from Hewins & Titus. Just what relation Dunman and Hewins & Ti-
tus had bornetowards each other in the management of the ranch and
cattle is not very clearly disclosed by the testimony, nor is it material.
It is sufficient:to say that'the preof does show that Bennett bought Hew-
ins & Titus’interest:inm the ranch and cattle, then on the ranch, and that
from 'the time he bought irto the business he and Dunman conducted
thé business of the ranch as partners. ~ I am therefore of opinion that,
without -régard’ to the' priotity of dates:.of some of these assignments
made by Bennett, they ‘were all: made subject to the right of Bennett
and' Dunman to determing between themselves what their respective in-
‘terests werein this judgment, and settled the interest they have in the
fund in. court which:is the proceeds of the judgment. Mr. Bennett’s
individual creditors-can claim no interest in this judgment except what
‘bdlonged ‘to"him on an- accountmg with his partner, Dunman.

: It is further charged in the answer of Garvin that the settlement was
fVOid by reason of fraud-on+ths part of Dunman, and also that the same
should be set aside on &ccount of gross mistakes therein, and a great
deal of proof has been ‘adduced for the purpose of showing such mis-
takes, It is not contended that the proof shows any fraud was prac-
‘ticed on-the part of Dunman in obtaining this settlement or securing the
«vestilt, the only position’ urged being that mistakes were made which, if
-gorrected, would widely vary the result, and show Bennett to be entitled
‘to 4 much larger ‘interebt in the judgment than the settlement deter-
imitied. © The proof shiows' that this settlement was made after careful
wpreparation both by Bennéttand Dunman; that they called in the services
‘of 8" well-known and ‘able lawyer,—one in whom they both had confi-
‘dence; that no books of account were kept by the firm, and that neither
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of them pretended to keep a set of regular account baoks. They were
cattle dealers and ranch men. Both, apparently, clear-headed, bright
men, with no special education. They kept their accounts with each
other and the business largely in loose memoranda and vouchers, and
the court will assume that, like most unlearned men, who by their
shrewdness and business capacity have been successful in the acquisi-
tion of property and the management of then' affairs, their memories
had become so trained as to enable them to keep a general idea of their
business affairs in mind, without regard to books or bookkeeping.  ‘They
came together for the purpose of settleétnent, and, after several days of
comparison of such vouchers and memoranda as they had, they arrived
at the resglt which is shown in their written agresment. They had each
bought and sold large numbers of cattle in the common interest, so that
the aggregate transactlons, which had psssed through the hands of each,
amounted to hundreds of thousands of dollars, Just how these Various
amounts were considered and dealt with by the parties, it is impossible
now to make clear, Mr. Dunman, and the friend who assisted them,
(Mr. Bennett being dead,) both conféss their inability, at this late day,
to recall the details of the settlement. All this is not surprising. That
any one, after this seitlement was made, by groping about among the
fragmentary data now accessible, shall be able to arrive at a more cot-
rect result than was reached by the parties themselves seems hardly pos-
sible.  Because we cannot see just how the parties arrived at the reshlt
is no evidence, to my mind, that the parties to this settlement did not
fully understand it, or that any mistakes had been made. Undoubted-
ly, both parties were most materially helped by their memories, and no
trace is left of what they thus recalled and acted upon.  Each had paid
out money .in the purchase of large droves of cattle, and each had re-
ceived large sums of money from the sales of cattle. When one item
balanced the other, no figures were made in regard to them. It is true,
there is some proof in the case tending to show that Bennett said he was
disappointed in the result, and that Dunman had got the best of the set-
tlement. He may, until brought face to face with such figures as were
produced, have had an impression that his interest was larger than it
was found to be; but he acquiesced in it. and took no steps, after the
settlement was made, to set it aside, although he lived over three years
after that time. It also appears that he was deeply in debt (insolvent)
at the time of the settlement, and from then on to his death. These
expressions in regard to the settlement may have been made by way of
exculpating himself to his creditors, or because he was in fact disap-
pointed, and the result was, to some extent, dlﬂ'erent from what he had
expected

Tt is urged that the proof shows that Bennett remitted from Kansas to
Dunman, in Texas, the sum of $12,000 at one time, $10,000 at another,
and $20, 000 at another of which no trace is iound in the memoranda
of this settlement. And it is insisted that this large mistake was made
against Bennett in the settlement., That small sums may have been
o'v‘eriooked,or, forgotten, in such a settlement between such men, is not



700 FEDERAT REPORTER, vol. 51.

only possible, but probable; but it is inconceivable that two shrewd
men; with' theit wits about them, and their memories trained as these
men’s must: hidve been, could have overlooked sums which, in the ag-
gregate, amount to $42,000, a small fortune of itself.

Upon : this point a quotation from the opinion of Chancellor War-
wortr in Wilde v. Jenkins, 4 Paige, 494, seems to me appropriate:
- “T'may’also'state, from an exatnination of the books and from other evi-
dence in thé case, that both parties understood it to be a full and final adjust-
ment of the partnership concerns up to that time. It must therefore require
very strong and. conclusive evidence of error or mistake to induce the court
to open the accounts, or go back beyond the adjustment thereof, in June, 1847.
The modes of keéping accounts are so various that it is difficult for third per-
sons to uhdéfstand them in many cases, with all the lights which evidence
in the cage:6an’ throw upon recent transactions. The practice of opening ac-
counts, therefore, which parties who could best understand them have them-
selves adjusted, is not o be encouraged, and it should never be done upon
the mere allegation of errors, supported by doubtful or even probable testimony
only; especially where the parties to the settlement stand upon terms of per-
fect equality, 8o that there could be no pretense of fraud or imposition
practiced by one party upon another.”

In Brydie v. Miller, 1 Brock. 149, it was said by Chief Justice Mar-
SHALL: .. . . |

_“Doubtful, or even probable, testimony is not sufficient to open a long-

settled account, in the absence of proof of fraud or undue influence. The
proof must be such as to leave no doubt of the party’s ignorance.”

So, also, it was said by the supreme court of the United States in
Chappedelaine v.. Dechenauy, 4 Cranch, 805:

% No ptiactice’' could be more dangerous than that of opening accounts which
the parties themselves have adjusted, on suggestion supported by deubtful or
only probable testimony.”

. It'seems to me, therefore, that in the attempt to open the accounts
between thedé parties, and readjust them, at this late day, the court
would be in“greater dangerof doing injustice than to leave the settle-
ment where'the parties left it.” - ‘ ' :

"+ As tothe -claim that & lien exists upon this monéy by reason of any
special or expressed pledge' of the cattle bought from Hewins & Titus by
Bennett, I'deem it enough to say that, in any event, that pledge could
only reach Bennett’s interest in the cattle, or the money they produced,
and Dunman’s interest in the judgment or the copartnership assets can-
not'be affected by it. But'I may also add that the record is barren of
proof that any of the money how in court is the proceeds of those cat-
tle. Cattle had been sold off ‘the ranch, and others had been bought to
replace them, for two years before the sale to McGillan, and it is hardly
probable that ‘any of the cattle that were purchased from Hewins &
Titus passed to' McGillan; or are represented by the money now in court.
" As to the same point made in behalf of Gregory, Cooley & Co., it is
sufficient to say that Mr. Bennett had no right to pledge the catile of
the firm for his private débt, and that Dunman’s interest in the part-
nership assets cannot be depleted or reduced by his attempt to do so.
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By the settlement between the parties, Bennett was to pay the amount
due the Stock Exchange Bank of Kansas as a personal indebtedness of
Bennett’s; $15,000 has been paid by consent of all parties. out of the
fund in court to the bank, and $3,000 is the balance claimed. This, of
course, comes out of Bennett’s share of what is left of this fund in court,
if any is left. I have not been advised, and the proof does mnot show,
how much of the various amounts which have been, by agreement of
parties, drawn out from time to time was in ‘payment of individual in-
debtedness of Bennett, further than this $15,000 to the bank. If, how-
ever, there is enough money left, upon the basis of the respective inter-
ests of ‘Bennett and Dunman in the judgment, to pay either of these
claims, they should be paid in the following order, after deducting
from the undivided money the amount allowed to McCoy, Pope & Mec-
Coy, $1,600: If anything is left belonging to Bennett, if he still has
any share in the judgment, then the indebtedness of the bank should
be paid out of Bennett’s share of the judgment. If Bennett’s interest
in the judgment as fixed by the settlement is exhausted, then it must
be deducted from the undivided fund, because it was a partnership
debt, as between the bank and the firm. If anything is left after that
payment, then the indebtedness to Gregory, Cooley & Co., and, after
that, anything that is due to Blair and Garvin, in the order named,
as the assigriees of Bennett’s interests should be paid in the order of
their date. The proportions of the parties should be observed, as the
fund is depleéted by these payments, charging to each whatever was
his'individual indebtedness. The proof shows that Dunman has re-
ceived-$38,864.70,~—that is, payments have been made as. of his indi-
vidual indebtedness out of the fund in court to that amount; the items
being:to Peak, administrator, $28,864.70; and to Harrison, $10,000.
From this data, and from what I have said, counsel will be able, I
think, without reference to a master, to compute the amount now due
Dunman, and the amount which should be paid to him from the fund
in court, and the amount, if any, due to Bennett, and which should
be paid, in the order of priority—First, to the bank; second, to Gregory,
Cooley & Co.; third, to Blair; and, fourth, to Garvin.

' MEMORANDA.

On. reading the foregoing opinion on the 8th of June inst., in the
presence of all the counsel in the case a motion was made in behalf of
Gregory, Cooley & Co., John A. Blair, the Cherokee Strip Live Stock
Association, and Samuel J. Garvin, for leave to amend their respective
pleadings so as more specifically to state the mistakes on which they re-
lied as their grounds for setting aside the settlement made between Mil-
ton H. Bennett and Robert L. Dunman, on the 16th of December, 1886,
by which the respective interests of Bennett and Dunman in the fund in
court were settled and agreed npon. While it is undoubtedly within the
discretion of a court of equity to allow amendments of the pleadings at
any stage of the case before the entry of a final decree, I am satisfied that
this discretion should not be exercised in this case for the following rea-



